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As Parliament has again assembled, it may be 
worth while to call the attention of the public to 
the present state of the Law of Elections. During 
the last Session, a full opportunity was given of 
investigating the nature of that Law, and there can 
hardly have been a Member who was not either as 
judge or culprit made to understand its practical 
effects. The question is one of paramount impor- 
tance to every constituency in the kingdom. The 
purity of Election, and the existence of the Lower 
House of Parliament as a representative assembly, 
must necessarily depend on the interpretation of 
the Law by which that purity is supposed to be 
protected, and the representative character of that 
assembly to be established and preserved; Nothing 
however can be more unsatisfactory than that Law 
as it now stands, or the interpretation v which has 
been given to it. The present seems a fitting 
occasion on the opening of a new Session, and before 
another General Election shall take place, to 
examine this important branch of our Parliamentary 
and Statute Law. 

After all the resolutions and enactments which 
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successive Parliaments have passed against Bribery 
and Treating, things have been brought to a singular 
crisis. We are either on the eve of such political 
purity as the world has never yet seen, nor the wildest 
enthusiast ever imagined, or, what perhaps may be 
thought rather more probable, we are fast approach- 
ing a state of political corruption, in which any con- 
stituency may be deprived of its representative, and 
the trust which they have reposed in a person of 
tried ability and worth, may, as the Law is now 
interpreted, be suddenly transferred to another who 
has no sympathy with their interests, and who may 
be able to appeal but to one vote, and that perhaps 
his own, as forming his sole title to the character 
of a representative. Whatever defects there may 
be in the present Laws respecting Bribery and 
Treating, the extreme uncertainty which prevails 
in the interpretation of them, the facts which are 
supposed to constitute the one offence or the other, 
the liability of the principal to Jje disqualified for 
Parliament, in consequence of acts done by his 
agent without his knowledge or authority, tend 
greatly to aggravate the evil; and by placing in 
jeopardy the rights of Members of Parliament on 
the one hand, and those of the Electors on the 
other, are likely, if left without control, speedily 
to impair, if not altogether to destroy our constitu- 
tional freedom. It may safely be affirmed that this 
state of things ought not to be permitted to exist, 
and that the country will ere long demand an 



alteration in a system by which its best interests 
are so materially affected. 

I. Before, however, any observation is offered on 
the nature of the Law respecting the Election of 
Members of Parliament, or on the peculiar system 
by which those laws are at present administered, it 
may be worth while to consider upon what principle 
it is that a Member or a Candidate can be held 
responsible for acts done by an agent without his 
knowledge or authority, and be thus rendered 
liable to the penalty of disqualification for Parlia- 
ment. The laws, for a violation of which that 
penalty of disqualification attaches, were passed 
with a two-fold object ; first, to ensure the purity 
of Elections ; and secondly, to punish the offenders 
themselves. In carrying out the latter object, the* 
former may probably be advanced, but the prin- 
ciples which govern the interpretation of these laws, 
with reference to the one object or the other, are 
totally distinct. It is one thing to avoid an Election ; 
it is another to fix a person with a penalty or a 
disqualification. Undoubtedly no Election can be 
carried on without the instrumentality of agents. 
It is not only prudent but necessary to leave great 
powers in their hands, which they must frequently 
exercise, in the performance of the usual election- 
eering duties, without the knowledge of the candi- 
date. It can hardly, therefore, be doubted, that 
where the validitv of an Election is concerned, 
which does and ought to depend on the means by 
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\vhich it has been effected, a Candidate may justly, 
to a certain extent, be held responsible for the acts 
of his agent. It is immaterial in this respect, what 
degree of confidence may have been reposed in such 
an agent ; for a candidate who has invested his 
agent with a general authority to carry on his 
Election, and is so situated that he cannot refuse 
to take advantage of the acts of that agent, by 
accepting the seat which those acts have obtained 
for him, may justly be called upon to renounce a 
privilege which has been conferred upon him' in 
violation of the Law. If, therefore, it is desirable 
that corruption should be put down, and that the 
purity of our representative system should be upheld 
and maintained, let those laws which have been 
•enacted for its preservation still be enforced ; let a 
man still be held responsible for the acts of his 
agent, as far as the necessity and justice of the case 
demand j and where an agent bribes with or without 
the knowledge, and with or without the authority 
of his principal, let the principal, if need be, 
to this extent suffer, that his Election be declared 
void, and his seat be lost. May it not, however, 
be a matter of serious consideration, whether 
graver consequences should attach to the Candidate 
, for acts for which he not only may have given 
no authority, but which may have been done 
in direct opposition to his positive commands ? 
Whether in short, in such a case, a Candidate should, 
in addition to the loss of his seat, be liable to the 
penalty of disqualification for Parliament, and be 



even incapable of being re-elected a member for 
the particular place in the endeavour to procure 
his return for which the offence took place ? 

No one can doubt that the rendering a man liable 
to a penalty for acts done by an agent without his 
knowledge or authority appears to be a violation of 
all principle and reason. Where the pecuniary 
penalty inflicted by Statute for Bribery is sought to 
be enforced by an action, the distinction between the 
acts of an authorised or unauthorised agent is ob- 
served ; where that penalty is disqualification for 
Parliament the distinction is thrown aside by Com- 
mittees of the House of Commons. The doctrine in 
the former case is thus laid down by Abbot, C. J.* 
who, in an action for penalties for Bribery, under 
2 Geo. 11. c. 24, told the jury that "it was perfectly 
true if an agent, who may be employed for various 
purposes to canvass, &c., does without the know- 
ledge, privity, or approbation of the principal, pro- 

* Felton V. Easthope. Sitt. after Trin. Term. 1822. The 
agent by whoa^ the acts of bribery were committed was the 
principal witness. The verdict was for the defendant. (Rogers 
on Elections, 7th Ed. 259.) Under the 49 Geo. III. c. 118, it is 
provided by the express words of the Act that in order to dis- 
qualify the candidate he must either give or promise the bribe 
himself, or know of and consent to such gifts and promises. And 
now, apparently in strict conformity with the spirit of those acts, 
the Committee are bound under the 4 & 5 Yict.c. 57* (a.d. 1841) 
to report to the House "whether or not it shall have been proved 
to them that such bribery was committed with the knowledge 
ai^ consent of any sitting Member or Candidate at the election." 



mise a sum of money, the principal is not liable to 
be sued under this Act for the penalty. No person 
is liable to be sued for that penalty unless that 
which was improperly done was done by bis autho- 
rity. If an agent bribes voters with or without the 
knowledge and direction of the principal, it will 
void the election ; the principal is to that extent 
liable, but not so in an action of this sort. It must 
be proved to be done with the knowledge and 
authority of the principal." The doctrine (where 
the penalty is disqualification for Parliament) is 
thus declared by a Committee on a Petition against 
the second election for Newcastle-under-Lyme in 
1842.* The former Committee had resolved that 
" Mr. Harris was, by his agents, guilty of Bribery ; 
but that no evidence was given to shew that these 
acts of Bribery were committed with the knowledge 
and consent of Mr. Harris.'' It was contended that. 
Bribery not having been brought home to Mr. 
Harris, he was not disqualified by such resolutions; 
but the Committee resolved that " Mr. Harris, 
having been declared by a Committee of the House 
of Commons to have been guilty of Bribery by his 
agents, at the previous election for the borough of 
Newcastle-under-Lyme, and that election having 
been avoided, was incapable of being elected at the 
election which took place in consequence of such 
avoidance." 

* Second Newcastle-under-Lyme, B. & Aust. 564. a. d. 1842. 



The principle upon which the decision of the 
Committee, which has just been referred to, rests, 
is supposed to be, that no one should be allowed to 
take advantage of a vacancy which has been occa- 
sioned by the acts of his agent, whether such acts 
were authorized by him or not:* In that case a 
person had been returned as a Member to Parlia- 
ment ; his Election upon Petition avoided for Bri- 
bery by his agents without his knowledge and 
consent, and, on the vacancy thus occasioned, he 
had been again returned. But there are not 
wanting those who contend that the disqualification 
of the principal, in consequence of the commission 
of such an offence by his agents without his know- 
ledge or consent, is not confined to the particular 
vacancy which has thus been effected. It is said 

* It has also been urged that another ground for such a deci- 
sion is to prevent the influence which the bribes given at the 
first Election might possibly have upon the choice of the Electors 
at the second Election. As it is very difficult to define how long 
such an influence may last, this argument might be urged, (as it 
frequently is), not only for extending the disqualification of the 
Candidate to any subsequent Election for the same place during 
the same Parliament, but also to any other during many suc- 
ceeding Parliaments, or in short, to any that might take place 
during the lifetime of such a Candidate. The law, however, 
has already provided that such an influence should not affect the 
real result of the Election, because by the 2 Geo. II. c. 24. s. 7. 
any voter who has been convicted of Bribery, is **for ever dis- 
abled to vote in any Election of any Member or Members to 
Parliament," &c. and consequently such votes might be struck 
off upon Petition. 
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that a person who has been adjudged by a Com- 
mittee of the House of Commons to be guilty of 
Bribery, (which, it is more convenient here to con- 
sider, as the oflfence of Treating will afterwards be 
more fully noticed), through his agents, should, al- 
though they may have acted without his knowledge 
or consent, be deemed not only to be disqualified for 
Parliament at any Election which takes place in 
consequence of the avoidance of the former re- 
turn, but also to be disqualified at any subsequent 
Election which takes place for the same place 
during the same Parliament ; that the Candidate 
on the one hand, and the constituency on the other, 
are so tainted with corruption that it requires, in 
theory at least, an interval of seven years to elapse 
before a sufficient purification can be mutually 
eflfected. 

On what principle such a doctrine, in the one 
case or the other, rests, it is difficult to determine. 
If it is meant as a punishment on the Constituents, 
nothing can be more unjust j for a whole body of 
men are thus made to suffer for the fault, it may be, 
of only one among them. If it is meant, as must 
be supposed to be the case, as a punishment on the 
Candidate, it seems to be equally unjust ; for, in the 
case now supposed, he is thus rendered liable to a 
penalty, not for any act of his own, but for those of 
an agent, who may have committed them in positive 
violation of his express commands. It has, indeed, 
been frequently urged in support of such a punish- 



ment, that Bribery is necessarily conducted withr 
such secrecy, that while the act itself can rarely 
be detected, the authority of the principal still 
more rarely admits of proof ; that, therefore, it is 
better, where the crime is traced to the hand of 
the agent, at once to assume the authority of the 
principal ; that by adopting this course you induce, 
or rather compel, a principal to watch more care- 
fully the conduct of those to whom he has confided 
his interests ; in short, that this course, though 
mischievous and possibly unjust, is the only security 
against corruption, and consequently is justified by 
policy and reason. It is, indeed, seldom that a 
policy, which is in its nature unjust, can be found 
to produce a practical or lasting benefit to the com- 
munity. Where guilt is thus gratuitously assumed, 
and punishment is made to follow, the very object 
for which that punishment is infiiicted, is defeated 
and destroyed. The more you confound the inno- 
cent with the guilty, the more you increase the 
crime you are anxious to prevent. It is for this 
reason that guilt, in a Parliamentary sense, is very 
different from legal guilt ; just as Parliamentary 
language is often said to differ from the language 
of ordinary life. While such a state of things 
exists, while a man may thus be attainted for acts 
which he has done his utmost to prevent, it is not 
likely that the stigma which a decision of a Com- 
mittee might affix to his name, will be considered 
as a mark of dishonour or reproach. Thus it may 
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be, that those who, in political matters at least, are 
not much troubled .with scruples of conscience, and 
who conveniently consider a vote rather as a species 
of merchantable property, than a privilege to be 
purely exercised, may, through the medium of an 
agent, bribe to any extent without much fear of 
incurring the disapprobation or resentment of man- 
kind. The usual object of an inquiry before a 
Committee is now satisfied by a decision, that 
Bribery was committed by an agent ; but such deci- 
sion is powerless in its censure as it is thought to 
imply no moral condemnation. The infliction of 
the penalty is no proof that the person, who is com- 
pelled to suff^er it, has in the least deserved it. 

The cases where the act of Bribery has been 
committed without the knowledge or consent of the 
principal have here only been considered. Of 
course where the charge is brought home to the 
principal himself, the subject admits of a perfectly 
different consideration. Whether in that case 
the punishment, as it now stands ; be it dis- 
qualification for Parliament or a pecuniary fine ; 
whether such a punishment is adequate to the 
offence, or greater or less than it deserves, it is 
not necessary now to inquire. On no one subject 
is there apparently so much difference of opinion. 
There are some who are disposed to look upon 
this crime, violating as it does the freedom of Elec- 
tion, with far more indulgence than is consistent 
with sound reason or morality. Others again 
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contend that the laws, as far as Bribery is con- 
cerned, even as they now stand, are not stringent 
enough ; that wherever any borough (or at least a 
small one) is suspected of being corrupt, a bill 
should be brought in for the specific investigation 
of its conduct. Whether such a measure is carried, 
or the bill permitted to be dropped, is by some 
thought to be perfectly immaterial. The sensation 
created by the very proposal is supposed to have a 
good effect on public opinion, and to prove the vir- 
tuous character of those who brought it forward or 
supported it.* 

II. If the observations which have been made 
respecting Bribery be just, what is the case with 

* By the Act which was introduced for this purpose during the 
last Session, and which passed the House of Commons, the 
power of investigating corrupt practices in any Borough named 
in the Schedule to the Act, was transferred from the House of' 
Parliament to Commissioners, who were authorized " to inquire 
into, and ascertain the nature and particulars of such corrupt 
practices^ and the persons, whether Candidates, agents for Candi- 
dates, voters or others, who had been parties to the same, 
^c, ^c, ^c. also from time to time to report to her Majesty the 
evidence which should he taken by them, ^c. and the names of 
all persons whom they should find to have been guilty of corrupt 
practices at such Elections respectively, and all other things 
whereby, in the opinion of such Commissioners, the truth might 
he better known touching the premises ** The placing such large 
and unconstitutional powers in the hands of Commissioners has 
rarely heen known in this country since a similar tribunal was 
appointed in the time of Henry VIII. to inquire into the conduct 
of the monasteries. We all know what the result was then. 
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regard to Treating ? a subject which, in every view 
that can be taken of it, calls loudly for the attention 
of Parliament. Treating, for the purpose of in- 
fluencing an election and procuring a return, was, 
when it assumed the form of Bribery, always con- 
sidered an oflfence at Common Law. But Treating, 
as it is now made the subject of inquiry (and what 
indeed is now the only meaning of the word), is 
the mere creature of Statute, and upon the con- 
struction of the Statute alone the offence exists. 
No doubt, a person may be bribed by " meat, drink, 
or entertainment," as easily as by money or place; 
a corrupt contract may exist in the one case as well 
as in the other ; but except where such a contract 
is shewn to exist (in which case the offence of 
course becomes Bribery), the giving of *' meat, 
drink, and entertainment,'* &c. at the times and 
with the purpose mentioned in the Act of Parlia- 
ment, can only be an offence against the Statute 
Law. 

The first Statute which was passed against this 
offence was in the year 1696, viz. the 7 Wm. IIL 
cap. 4. It forbids every species of Treating after 
the teste of the writ of summons to Parliament, or 
after a vacancy for any place shall have been 
occasioned. The last Statute, and indeed the only 
other which exists upon the subject, and which 
may be considered as cumulative upon the former 
one, was passed in 1842, viz. 6 and 6 Vict. c. 102. 
6. 22. The offence under both Statutes is the 
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same ; for though the language of the two Statutes 
slightly varies, yet the construction which was put 
upon the Statute of William III., as far as the 
nature of the oflfence is concerned, is, in this 
respect, the same as that which is more clearly 
expressed in the Statute of Victoria ; if, indeed, the 
latter Statute may not be considered, with regard 
to the nature of the offence, as a legislative 
declaration of the meaning of the former one. 
The statute of 7 Wm, III. c. 4. s. 1. is as follows : 

" Whereas grieyous complaints are made, and manifestly 
appear to be true, in the kingdom, of undue Elections of 
Members to Parliament, by excessive and exorbitant expenses, 
contrary to the laws, and in violation of the freedom due to 
the Election of Representatives for the Commons of England 
in Parliament, to the great scandal of the kingdom, dishonour- 
able, and may be destructive to the constitution of Parliament ; 
•wherefore, for remedy therein, and that all Elections of Members 
to Parliament may be hereafter freely and indifferently made, 
without charge or expense, be it enacted and declared, by our 
Sovereign Lord the King's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal 
and Commons in this present Parliament assembled, and by 
the authority of the same. That no person or persons, hereafter 
to be elected to serve in Parliament for iany county, city, town^ 
borough, port, or place within the kingdom of England, domi* 
nion of Wales, or town of Berwick-upon-Tweed, after the teste 
of the writ of summons to Parliament, or after the teste or 
the . issuing out or ordering of the writ or writs of Election, 
upon the caUing or summoning of any Parliament hereafter, 
or after any such' place becomes vacant hereafter, in the time of 
this present or of any other Parliament, shall or do hereafter 
by himself or themselves, or by any other ways or meads^ on 



14 

his or their behalf, or at his or their charge, before his or their 
election to serve in Parliament for any county, city, town, 
borough, port, or place within the kingdom of England, domi- 
nion of Wales, or town of Berwick-upon-Tweed, directly or 
indirectly give, present, or allow, to any person or persons 
having voice or vote in such election, any money, meat, drink, 
entertainment, or provision, or make any present, gift, reward, 
or entertainment, or shall at any time hereafter make any 
promise, agreement, obligation, or engagement to give or allow 
any money, meat, drink, provision, present, reward, or enter- 
tainment^ to or for any such person or persons in particular, 
or to any such county, city, town, borough, port, or place in 
general, or to or for the use, advantage, benefit, employment, 
profit, or preferment of any such person or persons, place or 
places, in order to be elected, or for being elected to serve in 
Parliament for such county, city, borough, town, port, or 
place." 

The Statute, 5 and 6 Viet. c. 102. s. 22, is as 
follows : — 

'^ And whereas the provisions of an Act passed in the seventh 
year of the reign of King William the Third, intituled " An Act 
for preventing charges and expenses in Elections of Members to 
serve in Parliament," have been found insufficient to prevent 
corrupt treating at Elections, and it is expedient to extend such 
provisions, be it enacted, that every candidate or person elected 
to serve in Parliament for any county, riding, or division of a 
county, or for any city, borough, or district of boroughs, who 
shall from and after the passing of this Act, by himself, or by 
or with any person, or in any manner, directly or indirectly, 
give or provide, or cause, or knowingly allow to be given or 
provided, wholly or partly at his expense, or pay wholly or in 
part any expenses incurred, for any meat, drink, entertainment, 
or provision, to or for any person, at any time, either be/ore^ 
during, or after any isuch Election, for the purpose of corruptly 
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influencing such person, or any other person^ to give or to 
refrain from giving his vote in any such election, or for the 
purpose of corruptly rewarding such person, or any other person 
for having given or refrained from giving his vote at any such 
Election, shall be incapable of being elected or sitting in Parlia* 
ment for that county, riding, or division of a county, or for that 
city, borough, or district of boroughs, during the Parliament for 
which such election shall be holden." 

The expression **on his or their behalf, or at his 
or their charge," in the Statute of William III. 
seems in eflfect, to be the same as the expression 
"wholly or partly at his expense,'* in the Statute 
of Victoria, Now, in order to try whether the 
oflfence of Treating has been committed against the 
Statute (for though there are two Statutes, they 
may, for this purpose, be considered as one), what 
is the simple, and, indeed, the only legal test ? It 
seems to be this ; could an action (supposing the 
expenses to be legal) be maintained against the Can- 
didate for the supply of the entertainment ? or, in 
other words, was it ordered by him or by any person 
with his authority ? 

This construction was put upon the Statute of 
William III. by the Court of Exchequer, in Hughes 
V. Marshall, in 1831.* A public house in Shrews- 
bury, had at the election for that borough, in 1830, 
in the first instance, been opened after the polling 

* 2. C. and J. 118. There are two earlier decisions, one 
Ribbans v. Crickett, 1 B. and P. 264. (a.d. 1798), and another. 
Ward r. Nanney, 3 C. and P. (a.d. 1828), in which the view 
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had commenced, by order of the Committee of the 
Candidate, Mr. Slaney, for the supply of refresh- 
ments. Afterwards, the defendants, who were sup- 
porters of the Candidate, had during the four days 
of the Election given orders, either personally or by 
tickets, to supply with provisions, ale, wine, &c. 
upwards of one hundred voters in the interest of 
Mr. Slaney, and also other persons who were not 
voters, and had likewise themselves taken re- 
freshment at the plaintiff's house. After the 
election, the plaintiff's bill had been signed by 
the defendants and admitted to be correct. It was 
for this supply that the action was brought against 
the defendants. The defence set up was, that the 
Candidate himself was the person really liable, and 
that he had been guilty of Treating within the Act 
of William III., in which case, of course, the ex- 
penses would have been illegal and not recoverable 
at law. Such defence, however, did not succeed. 
The learned Judge (Patteson, J.) at the trial was 
of opinion, that the case could not be within the 
Treating Act of 7 William III. c. 4. s. 1. unless the 
jury were satisfied that the defendants were proved 
to have been the agents to, or identified with the 

taken of the Statute of 7 William III. seems to have differed in 
some respects from that taken by the Court in Hughes v. Mar- 
shall. One of them, however, was only the ruling of a single 
Judge at Nisi Frius, and the other was not a considered judg- 
ment by the Court, aa was the case in Hughes v, Marshall. 
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Candidate ; and he directed the Jury to find a ver- 
dict for the plaintiff, if they were of opinion that 
the articles in question were supplied at the request 
and on the personal credit of the defendants. The 
verdict was for the plaintiff, and a rule nisi for a 
new trial was obtained, which, after argument, was 
discharged. In the judgment of the Court, which 
was delivered by Lord Lyndhurst, C. B., it is said, 
'* We are of opinion that the rule in this case for a 
new trial should be discharged. One point was, 
whether the case fell within the provisions of the 
Treating Act (7 William III. c. 4.) and we are of 
opinion, on the evidence at the trial, that it did not ; 
and in that respect we agree with the learned 
Judge who tried the cause. It is perfectly clear, 
from the language of that statute, that no transac- 
tion falls within the provisions of the Act, unless 
the Candidate or person to be elected has some 
share in the transaction. The words of the Statute 
are these : ' That no person or persons hereafter to 
be elected, &c. after the teste, &c. shall or do here- 
after by himself or themselves, or by any other way 
or means, on his or their behalf, or at his or their 
charge, before his or their election, &c. directly or 
indirectly give, present, or allow to any person or 
persons, having voice or vote in such election, any 
money, meat, entertainment, or provision, &c. in 
order to be elected or for being elected, &c.' Now, 
it is perfectly clear from these words, that to bring 
a case within the above provision, the acts men- 

c 
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tioned in the statute must be done by the Candidate, 
that is, not by him only, in his own person, but by him 
or by some person acting for him and on his behalf. 
It appears to us that there is nothing in the evidence 
in the present case to affect the Candidate ; and in- 
deed the question was put to the Jury, whether the 
refreshments were supplied on the credit of Mr. 
Slaney, or on the individual credit of the defendants ; 
and the Jury found that they were supplied upon the 
credit of the defendants. We think, therefore, that 
this case is not within the provisions of the Treating 
Act,'" &c. &c. Though nothing can be more clear 
than the justice of this decision, would any Mem- 
ber, however confident he might be of the law upon 
the subject, consider his seat safe if he went before 
a Committee with such a case against him ? What I 
it would be said, a public house opened by order 
of his Committee ; provisions supplied by order of 
his supporters ; tickets openly distributed to voters 
in his interest, and that too, for a period of four 
days ; and, above all, the bills unpaid. Though 
there might be no direct proof of agency (it would 
be urged), all this could not have gone on for such 
a period without the knowledge and authority of the 
Candidate, when he was the person who was to reap 
the benefit of the distribution. Would there not 
be too much reason to fear that a Committee, acting 
possibly with the best intentions, would infer the 
authority of the Candidate, and consequently unseat 
him ; though a jury, under the direction of a judge. 
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would obviously, as was the case, find a verdict the 
other way ? There are those, I believe, who con- 
sider that the Parliamentary construction of a 
statute, though a penal one, may fairly diflfer from 
what may be the true and legal one ; that if the 
strict interpretation of the Act were observed, its 
provisions would be easily evaded, and the object 
the Legislature had in view in passing it defeated ; 
that where the Committee of a Candidate have 
opened a public house, or distributed provisions to 
voters, it is fair to infer that it was done with the 
authority of the Candidate, who has had the benefit 
of it J that, upon the whole, a sort of rough justice 
is thus done, which, in the end, works well for the 
community. No doubt there are some persons 
with whom this sort of observation may have some 
weight, and to whom, perhaps, justice becomes the 
more palatable in proportion as it becomes very 
rough indeed. It is needless, of course, to answer 
an observation which has no foundation in justice 
or in principle. If laws are given to us for our 
guidance and protection, there can be no security 
but in the legal interpretation of them. If this 
rule be once departed from, a door is open to the 
caprice, be it good or bad, of every individual be- 
fore whom the question may be tried. And what- 
ever may be his integrity or honesty of pur- 
pose, if he once depart from the principle which 
the law has laid down, he will have lost the 
only rudder by which he can steer through the 

c 2 
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intricacies of what is usually a difficult and involved 
case. 

These remarks too may be considered as entitled 
to more weight, if the situation in which a Candi- 
date is placed, be fairly considered. Let him dis- 
countenance Treating by every means in his power ; 
let him privately and publicly give notice that he 
will not be responsible for any entertainment ; let 
him refuse to pay for such entertainment if it has 
been supplied : in short, let him endeavour, as far 
as in him lies, to carry his election in the only way 
which the law permits, and by which alone its 
purity can be preserved ; it will be all in vain. If 
his Committee give no orders for entertainments on 
their own responsibility, his supporters probably 
will, and if no orders are given at all, still public 
houses will be opened and provisions will be amply 
supplied on the mere speculation that the candidate 
will, when his seat is safe, and all danger is past» 
pay as a^matter of honour, what could not be de- 
manded from him as a matter of right. Doubtless 
these expectations of speculative publicans have fre- 
quently been realized.* But even if the Candidate 

* It was proved before the second Horsham Committee that, 
at Mr. Scarlett's election for that borough, expenses had been 
incurred by certain persons entirely on their own responsibility, 
and without any authority whatever from the Candidate, which 
were afterwards paid for by Mr. Scarlett. (Minutes of evi- 
dence before the second Horsham Committee, 377. a. d. 1848.) 
Such well-timed generosity is calculated to make a lasting im- 
pression, and to produce the evil mentioned in the text. 
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therefore, no illegality in the contract actually made, 
and no policy of the law would prevent an action 
being brought upon it/' Though this is still un- 
disputed law, and though no language can be more 
clearly expressed than that which is used in the 
statute, diflferent constructions of it will probably 
always prevail before Committees of the House of 
Commons. The fear of its provisions being evaded 
will operate forcibly upon many minds, and, as has 
been observed, the legal and the Parliamentary 
view (if that term can be fairly used) will frequently 
be found to differ. 

There can be no better illustration of the truth 
of these remarks than the decisions which were 
respectively arrived at during the last Session,* 
by the Cheshire (Northern Division) and the se- 
cond Horsham Committees, upon what, mutatis 
mutandisj may, in principle, be considered the same 
state of facts. In both cases meat, drink, and 
entertainment had been supplied to the voters. 
In both cases public houses had been opened for 
that purpose ; at some of which the Committees of 
the Candidates regularly met. In some few in- 
stances payments had been made by persons for 
what refreshments they had had there ; in others, 
none had been made at all. Bills for these provi- 
sions remained unpaid, and had been debited ^' to the 
Committee :" — (a somewhat usual form of heading 
an Electioneering bill)— some of them, too, had 

* A.D. 1848. 
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been sent in to the agents of the Candidates. The 
orders for these refreshments had proceeded from 
persons who it was not surmised, in either case, 
were the agents of the Candidates. The agents 
themselves, and every one who could throw light 
upon the transactions were produced before the 
Committees. It was proved that the agents had 
ordered nothing ; that no credit had been given to 
them, and that the bills which had been sent in to 
them had been immediately repudiated by them. 
It was also proved that the Candidates respectively 
had both personally and through their agents, given 
public notice that they would not be responsible 
for any refreshments that might be supplied to the 
voters. The persons, who gave the orders, came 
forward and stated, that they had done so on their 
own responsibility. Those who received them 
stated, in both cases, that they looked for payment 
to those alone from whom they had received direc- 
tions for the supply, and also to a fund, which 
apparently, as far as the actual collection of it at 
the time of the trial was concerned, had no exist- 
ence in point of fact. In both cases too, the Can- 
didates had been present at inns where the provi- 
sions had been distributed ; though, of course, that 
fact became perfectly immaterial, when it was 
proved who the contracting parties actually were."* 

* The second Horsham Committee have evidently concurred 
in this view, and have not considered the presence of the Can- 
didate as at all material to the question they had to try. The 
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The one Committee (the^Cheshire) considered that 
they were trying a legal, the other (the second 
Horsham) only a parliamentary question, and conse- 

only two occasioiis at which it was shewn that the Candidate 
was even present when the alleged treating was going bn^ were 
some weeks hefore the teste of the writ of election. The Com- 
mittee however have only fonnd ''That William Rohert Seymonr 
Fitzgerald, Esquire, being a Candidate at the Election for the 
borough of Horsham, held on the 29th day of July, 1847, was, 
by himself and his agents, guilty of Treating at such Election, 
and that the said \^lliam Robert Seymour Fitzgerald, Esquire, 
in consequence thereof, was, at the last Election, held on the 
29th day of June, 1848, incapable of being elected or sitting in 
Parliament, for the said borough." Now it was proved by 
several witnesses (there being no evidence the other way) that 
at the Election in 1847» the Candidate (Mr. Fitzgerald) had not 
only publicly denounced Treating, but had taken the precaution 
to send round to various public-houses in Horsham to forbid it. 
Tet it is at this very time, and at no other, that the Committee 
have fonnd he was guilty, and by himself too, of the o£fence. 
There is a case (mentioned by Lord Hardwicke in 2 Atk. 32.) 
where, for an executed consideration, a note was giveu, expressed 
to be " for ^20 borrowed and received," but at the end were 
the word* ** which I promise never to pay." Lord Macclesfield 
rejected the word ''never." What Lord Macclesfield held to be 
a just course to adopt in order to enforce a righteous observance 
of the law ; the second Horsham Committee have held to be 
equally just in order to presume a violation of it. But what 
must be the nature of that law, or of the interpretation put 
upon it, when the presumption that it has been violated is so 
strong, that it not only requires no evidence to support it, but 
no amount of endence the other way is sufficient to rebut it ? 
(See Minutes of Evidence before the second Horsham Committee, 
(a. d. 1848.) Pages 89, 98, 207, 318, 366, 379, 425, 433.) 
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soQ." The Ekctkni, ao far m icgvded the ictmK of Mr. 
HodgiOD, waa dcdaied toLI bj the Committer vho^ huvetcfy 
added, that thej eonaidered Mr. Hodgson waa not diaqpiaiified 
by reason of the practices which took place at the ElecliiMi fiir 
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Candidate (to whom alone the statutes against treating apply), 
the offence of course becomes that of the Candidate, and the 
penalty of disqualification attaches for the offisnce. But if snch 
act be committed by an agent without the authority or consent 
of the Candidate, it is not illegal^ as the statutes do not apply to 
fucb a case, and, consequently, the Election cannot be thus 
rendered foid. Where an act of bribery has been committed by 
An agent, with or without the authority or consent of the Can- 
didate, that, AS it is illegal, will, as has been before noticed, 
Avoid tlie Election, Whether it would be desirable to dedare, 
by An ttiACtment, that the Statutes of Treating should so fiur 
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the other (the second Horsham) wrested it from 
him, and held that the treating which had taken 
place at Horsham, at the Election of 1847, worked 
a disqualification in the Candidate for sitting in 
Parliament for that particular borough at any 
subsequent election during the same Parliament 
within the strictest meaning of the statute. It 
must of course be assumed, that each Committee 
did what they thought was best for the community; 
just as it was said of the two sons of the Earl of 
Chatham ; one of whom inherited his father's for-^ 
tune, and the other his talents ; that each thought 
he had got the best of the bargain. 

If the Law, or rather the interpretation of it, be 
thus uncertain, it may be further asked, whether 
it is not equally uncertain what the offence of 
Treating • really is ? That, no doubt, must always 
be a question of fact, varying with the circumstances 
of each case, and with the opinion and feeling of 
the particular persons to whom the decision of each 
case is referred. By some Members it is thought 
that the gift of a sandwich or a cup of tea ought 
to avoid an Election, and that such gift being made 
" before, during, or after" an Election, is conclusive 
evidence that it was given for the purpose of cor- 

apply to acts of that nature committed by an agent, thoDgh. 
without the authority or consent of the Candidate, as to render 
an Election void, may admit of. some consideration. At present 
there seems to be such law. — See Hughes v. Marshall, suproy 
page 17. 
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ruptly influencing it. The argument would go to 
this (observed Mr. Baron Bayley in Hughes r* 
Marshall, 2 C. and J. 120), " that if a gentleman, 
residing in the Election town, kept his house open, 
and gave refreshment to voters coming from a 
distance, he might be indicted for a brea^^h of the 
Act of Parliament/' For this offence a Member 
is to be deprived of his seat in Parliament as un- 
worthy of the trust reposed in him ; for this it is 
held that he, on the one hand, and his constituents 
on the other, are so tainted with corruption, that 
many years should elapse before the one ought 
again to be entrusted with the public interests of 
the other. To such a pitch, too, has this evil (for 
80 it must be considered) now come, that it has 
been publicly stated in the House of Commons, 
(where the truth must be known, and where no one 
ventured to contradict the statement), that if the 
law against Treating, as it has been interpreted by 
Committees, were strictly enforced, not ten members 
could keep their seats. There must be something 
radically wrong somewhere when this country is 
ruled by legislators, who (if this statement be 
correct, and it is not disputed) have no title to the 
name, or at least to be representatives of the places 
for which they have been returned. Either the 
law is wrong, or, what is more probable, the inter- 
pretation of it is unjust. It requires no spirit of 
prophecy to foretell that this state of things cannot 
long be permitted to exist. Treating, in the sense 
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which has been given to it, be it legal or illegal, will 
continue to be practised. If the Candidate refuse, 
his friends and partisans will (as they may) combine 
for that purpose. Publicans will speculate ; poli- 
tical funds will be established ;* in short, voters 
may consider themselves, in some shape or other, 
sure in this respect of what they practically claim 
as a right. Those who call it an offence, deem it 
the most venial in the world ; those who call it 
hospitality, deem the refusal of it an offence of the 
graver character. While this is the state of public 
opinion, openly expressed and avowed, it is clear 
that there must be either an alteration in the Law, 
or in the present interpretation of it. As far as 
an alteration is concerned (for very few can be 
found to advocate the entire abolition of it), it is 
perhaps not easy to see what alteration can be 
effected so as wholly to remedy the evil. Let the 
description of this offence against the freedom of 
Election (as it is admitted to be) be as accurate as 
language will permit, (and no fault can be found 
with the present Statute in that respect) : whether 
the circumstances of each particular case — e. g* 
the quantity of drink or provisions actually sup<- 
plied ; the purpose for which, and the person at 
whose expense it was given, really amount to the 
offence within the Act, 'must necessarily be a 
question of fact alone. It was proposed in the 

• 

* See Minutes of Evidence before Cheshire Committee, 
(Northern Division) a.d. 1848^ page 181. 
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House of Commons, (if the proposal reaHy were a 
serious one), that a certain scale of expenses for 
provisions and drinking should he allowed at an 
Election. The scale, it must he supposed, should 
he a sliding one ; varying with the heat of the 
weather, the stoutness of the voter, and the numher 
of miles he might happen to have come. The 
same sort of ohjection might he made to this pro- 
posal, as was made in the House of Lords, to a Bill 
hy which it was intended to render a landlord liahle 
to a penalty, if any person should get drunk in his 
house. How could he fairly be responsible for that ? 
the same quantity of liquor which turns one man 
over, hardly makes another agreeable ; and was he, 
whenever a customer came in, to impanel a jury of 
waiters at the bar (not, perhaps, an inappropriate 
place), to try whether the unknown was a one or a 
two-bottle man ? Such a measure would hardly be 
found to be of much practical utility.* 

* The giving moderate refreshment to voters^ at least if they 
come from a distance, seems to be perfectly, legal. (See Hughei 
V. Marshall^ 2 C. and J. 121.), though Committees of the House 
of Commons do not appear to have held it to be so. (Middlesex 
2. Feck. 31.) But any thing in the shape of entertainment 
seems to be considered an offence within the Treating Act. Where 
refreshment ends, and entertainment begins^ it is not easy to 
define. Why may not an Act be passed expressly allowing either 
** before, during, or after an Election" reasonable refreshment 
or entertainment to voters } leaving it to a Committee, if the 
case required it, to decide what under the circumstances is 
reasonable or not. If that were allowed^* a corrupt purpose of 
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Does not the real evil lie in the interpretation 
which has been given to the statute. Look at the 

influencing voters would not be assumed to exist, except where 
the treating was of a nature to justify such an inference. Ana- 
logous cases will readily suggest themselves to the mind of every 
one, where a Jury are called upon to decide what, under the 
circumstances of the case before them^ is reasonable upon many 
important subjects. Before the Act of William III. passed, by 
the resolution of the House of Commons in 1677 against Treating 
any amount of treating was permitted in a person's own dwel- 
ling house^ and also to a given amount elsewhere. When first 
that resolution was presented to the House, a blank was left for 
the sum beyond which treating was not to be allowed in any 
place except a person's own dwelling-house. The House filled 
up the blank with five pounds, but the Committee of Elections, 
to whom it was referred, thought this would be too strict, and 
therefore instead of five, inserted ten pounds. (9 Joum. 411.) 
It was not ten pounds per man, but ten pounds among the whole 
constituency ; which, even at that time of day, with the then 
comparatively moderate number of Electors, was certainly not a 
very liberal allowance. This resolution was made a standing 
order of the House on the 2nd of April, 1677, and again on the 
2l8t of October, 1678, (9 Joum. 517.) ; since which time it has 
not been noticed. A resolution, however, passed so short a time 
before the Act of William III., and which that Act was most 
probably intended to enforce, strengthens the supposition that 
the intention of the Legislature in passing it, and which is 
plainly declared in the Preamble, was, not that every refreshment, 
which might be given through necessity or hospitality, should 
be construed as treating with a corrupt purpose, but that those 
excessive expenses should be controlled, by which the freedom 
of Parliamentary Elections had been grossly violated. Some, 
indeed, may think that the variation in the language used in the 
enacting part of the Statute of William from that of the language 
in the Resolution in 1677, proves the other way, and shews 
that the gift of any meat, drink, &c. is altogether prohibited. 
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mischief which existed when the statute of William 
was first called into existence, and which that 
statute was intended to put down. The preamble 
runs thus, ^^ Whereas grievous complaints are made, 

At any rate, this mnst be given " in order to be elected," &c. 
(Hugbes V. MarsbaU^ 2 G. and J. 120); wbich would therefore 
exclude from the operation of the statute all gifts of that 
description made through necessity or hospitality alone. 

It may, perhaps, be convenient here to mention another sub- 
ject, about which a difference of opinion seems to prevail ; viz. 
as to the payment of expenses, hondfide^ incurred in conveying 
voters to the poll. In 1842 Sir R. Peel seems to have con- 
sidered them perfectly legal, while Mr. C. W. W. Wynn, an 
equally high authority, seems to have thought them illegal. If, 
therefore, a Committee were guided by the latter opiniqn, a 
Member, against whom this charge was established, would be 
ousted upon Petition ; whilst a different Committee, influenced 
by the former opinion, would allow another Member, against 
whom similar facts were proved, to retain his seat. Whether 
such expenses are legal or not, hardly an Election in the kingdom, 
especially for the Counties and the Universities, goes on without 
their being invariably paid. Indeed, if they were not, the poorer 
class of voters, who live at a distance from the polling places, 
would never exercise their privilege of voting at all. Would it 
not be desirable to pass an Act by which such payments, when 
b<md fide made, might be expressly allowed ? Such a provision 
might possibly lead to abuses,, and colourable payments might 
be made, but in those cases the tribunal, before whom the matter 
is tried, would have to decide whether, under the circumstances, 
the money given was a colourable payment or not. At any rate, 
it would be well that the uncertainty in which the question is 
now placed, should be removed one way or the other. (See 
Speech of Sir R. Peel, Hansard, Parliamentary Debates, Vol. 63. 
p. 1276, &c.) 
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and manifestly appear to be true, in the kingdom, 
of undue election of Members to Parliament, hy 
excessive and exorbitant expenses^ contrary to the laws, 
and in violation of, the freedom due to the election 
of representatives for the Commons of England in 
Parliament, to the great scandal of the kingdom, 
dishonourable^ and may be destructive to the constitu* 
of Parliaments : wherefore for remedy therein, and 
that all elections of Members to Parliament may be 
hereafter freely and indifferently made without 
charge or expense; be it enacted," &c. The statute 
of Victoria proceeds in the same spirit* Though 
the treating within the statute of William must 
have been practised * in order to be elected, or for 
being elected, &c. to serve in Parliament,' the statute 
of Victoria more clearly expresses the corrupt pur- 
pose in which the illegality of the offence consists* 
The treating must be "for the purpose of corruptly 
influencing such person, or any other person, to 
give or to refrain from giving his vote in any such 
election, or for the purpose of corruptly rewarding 
such person, or any other person for having given 
or refrained from giving his vote at any such elec- 
tion,'' &c. It also extends the provisions of the 
former statute by making such treating, '* before or 
after" the election, as illegal as any treating which 
takes place ** during" the Election, and carefully 
declares that this treating must be provided wholly 
or partly at the expense of the candidate. The two 
ActSy taken together^ shew clearly the nature of the 
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evil it was intended to remedy. It was to check 
these expenses, which, in the language of the Act of 
William IIL, were excessive and exorbitant, incurred 
too in violation of the freedom of Elections, and a 
scandal to the nation, (stronger words to denote the 
nature of the mischief that existed, could not have 
been used), that Parliament thought it right to 
interfere* It could never have meant to destroy at 
any Election all ordinary hospitality, in whatever 
sha^e it might be shewn, or to render a Candidate 
who, without any corrupt motive, should give mode- 
rate refreshment to voters liable to be indicted for 
a breach of an Act of Parliament. But, by the 
interpretation which has been put upon these 
statutes by some Committees, in what an unfair posi- 
tion is a Candidate placed ? It is conceded that 
treating, in the sense that has been given to it, is 
universally practised ; sometimes by the direction 
of partisans j sometimes on the mere speculation of 
publicans, who are influenced by the hope that the 
Candidate, whose interests they have attempted to 
serve, will eventually reimburse them. The Candi- 
date himself, as he can never allow, so he can never 
interfere to prevent it ; nor can he ever attempt to 
draw a line between expenses which he may deem 
legitimate, and those which he may deem exces- 
sive. If he sets his foot within an inn, where a 
voter in his interest happens to be found, that voter 
is sure to drink his health ; if he passes by the inn 
he may be saluted by the landlord with a drum, 
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and his colours may be waved ; all which, on the 
principle adopted by such Committees, would be 
deemed evidence, and possibly conclusive, that what 
was supplied by the landlord to the voter was done 
at the unhappy Candidate's expense. In short, it 
has come to this, that the gift of any drink or pro- 
visions at any of the times to which the Act refers, i.e. 
** before, during or after the Election'* is deemed by 
such Committees, to be conclusive evidence that the 
purpose with which it was given was corrupt, and 
the fact that the voter who received it was in the 
interest of the Candidate, is also held to be conclu- 
sive evidence that it was given at that Candidate's 
expense. What is true of the Candidate is also true 
of the agent ; both are excluded from all inter- 
ference with any refreshment or entertainment that 
may be going on, which is consequently left entirely 
without their superintendence or control. 

While the Statute against Treating is thus con- 
strued, well indeed may it be proclaimed in the 
House of Commons that the seat of no man is safe, 
and if such an interpretation continue to be adopted, 
what consequences may not be expected when 
another general Election shall take place ? Petitions 
may safely flow in from all quarters ; the interests 
of counties and boroughs may be universally sacri- 
ficed; Members and constituencies of every descrip- 
tion, all alike, may have to yield to the rigorous 
construction of the Statute ? But as the resolution 
of a Committee against a person for treating works 

D 2 
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no disqualification for Parliamenti except in respect 
of the particular place at which it was practised, 
constituencies may be exchanged, and the Member 
thus driven from one constituency, may take refuge in 
another, where a similar vacancy has thus happily been 
effected. It is said that misery makes us acquainted 
with strange bedfellows ; and who knows but that 
in the bouleversement that may thus take place, 
such a constituency, on the one hand, as that of the 
University of Oxford, may find itself compelled to 
put up with Dr. Bowring* as its representative, 
and such Members, on the other, as now sit for that 
University, may nominally represent a constituency, 
which has hardly ever heard of the Thirty-nine 
Articles. It is true that the extent of the evil may 
work its own cure ; for if every Member were 
petitioned against, no Committee could sit to try a 
Petition, and the House of Commons might unani- 
mously vote itself duly elected, just as the Parlia- 
ment elected for three years voted itself in for seven. 
Nor must it ever be forgotten what an engine 
such a construction of the statute must prove in the 
hands of party. Look at the history of former 
Parliaments, which may fairly enable us to form 
some notion of the extent of the danger. Who 
could have believed it possible that a Committee 
could have been found, like the Hull Committee in 

* When this was written, it was not known that Dr. Bowring 
had recei?ed a Goyemment appointment in China. 
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1 838, to hold that the gift of a sandwich and a glass 
of ale was an act of bribery? Who could have 
believed it possible that a Committee could have 
been found, like that which unseated the late Mn 
Walter for Nottingham in 1843, to report to the 
House that the employment of a voter as a mes- 
senger, when it was not pretended that there was 
any bargain for his vote, or indeed any mention 
made of it, directly or indirectly, or that the sum 
given to him was more than an adequate remunera- 
tion for services actually performed by him, was an 
act of bribery ?* It would be well, indeed, if these, 
among many other like records, could be blotted 
out from the history of our country. And though 
it may be thought that a purer system now prevails, 
and that the present Parliament ought not to be 
held responsible for the faults of its predecessors, 
yet who will say. if times of excitement should 
arise, and party feeling again run high, that there 
would be any security against a recurrence of the 
evil ? If the history of public bodies of men tells 
one truth more plainly than another, it is this, that 
every notion of faith and honour, every principle 
which guides and regulates the conduct in ordinary 
life, the very obligation of an oath, in short, all 
that is usually held sacred among mankind, has 

* Nottingbara Case, 6. and Arn. 165, 167. It is perhaps 
quite unnecessary to add, that the remark in the text, of course, 
only applies to the majority of the Members on those Committees 
by which such decisions were pronounced. 
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been too often sacrificed at the altar of party* 
Whatever might be the justice of his cause, a Mem- 
ber in some future Parliament might, under such 
circumstances, consider his fate as sealed and his 
seat lost, the moment a hostile Committee had been 
appointed. Except in some few specified cases,* 
he cannot challenge any of the jury by whom he is 
to be tried. They may have publicly proclaimed 
their opinion on the subject, and thus have pre- 
judged the case ; they may be the bosom friends of 
the Petitioner himself} but this forms no ground of 
objection against their capacity as jurors. It is no 
answer to say, that an objection of this sort rarely 
exists ; that, if it should, it would probably only 
apply to some one of the tribunal by whom the 
question would be investigated ; that even that one, 
whatever may have been his previous opinion or his 
inclination, would decide only according to the evi- 
dence before him. It is well known, moreover, 
that in former Parliaments such has not usually 
been the fact ; and no man, even, if his feelings were 
weak, and his judgment were strong, (though the 
balance is not unfrequently the other way), could, 
under such circumstances, answer for the purity of 
his decision. If, indeed, the mind of one person be 
thus distorted, as it is nearly certain to be, then, 
whatever may be the nature of the case, and whether 
the Committee be unanimous in their resolution or 

* 7 and 8 Vic. c. 103. s. 55, 60. 
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not, it is impossible to say what influence even that 
one unrighteous or prejudiced person may have had 
with his compeers in effecting it. The old proverb 
tells how a whole flock may be spoiled, and justice 
at least should be above suspicion. 

III. Look too at the consequences which have 
been held to attach upon a resolution by such a 
tribunal that this offence has been committed. 
And here again it is necessary to refer to the lan- 
guage of the statutes to ascertain the nature of the 
penalty which was meant by them to be imposed on 
this offence. The Act of 7 Wm. III. s. 2. runs 
thus : — 

" And it is hereby further enacted and declared, That every 
person and persons so giving, presenting, or allowing, making, 
promising, or engaging, doing, acting or proceeding, shall be^ 
and are hereby declared and enacted, disabled and incapacitated 
upon such Election to serve in Parliament for such county, city, 
town, borough, port, or place, and that such person or persons 
shall be deemed and taken, and are hereby declared and enacted 
to be deemed and taken no Members in Parliament, and shall not 
act, sit^ or have any vote or place in Parliament, bat shall be, 
and are hereby declared and enacted to be, to all intent and 
purposes, as if they had been never returned or elected Members 
for the Parliament." 

Upon the construction of this statute there have 
been conflicting decisions, and it has been made a 
question whether it was meant to confine the dis- 
qualification by reason of treating to the particular 
Election at which the treating took place, or whether 
such disqualification should extend to a second Elec- 
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tion, which might take place in consequence of the 
first having been avoided for that offence. The 
true meaning, however, of the statute seems to be, 
that no person shall be allowed to serve in Parlia- 
ment upon an Election obtained by his own mis- 
conduct : but if that Election should be declared 
void, in consequence of proof of the offence, a new 
writ issue, and such person^ stand again, and be 
again returned to Parliament without renewing 
the offence, that he would be entitled to sit on this 
new Election. There have been apparently only 
three decisions upon this express point. The first 
was the Thetford case in 1699.* Mr. Sloane had 
been returned to Parliament for the borough of 
Thetford, and his election avoided on the ground 
of treating within the Act of William III. A second 
Election consequently took place, when Mr. Sloane 
was returned again. This case gave rise to a 
stormy debate in the House of Commons, when it 
was there decided that Mr. Sloane was ineligible 
by a majority of 32, the numbers being 144 to 112. 
Indeed, to such a state was the feeling on that 
occasion carried, that the resolution of the House 
of Commons extended the disqualification to the 
whole of the Parliament,! for which it cannot be 

* 13 Journ. 184, &c. 251. 

f This precedent can be considered but of little authority, 
and is only one among many instances which caused the power 
of trying controverted Elections to be taken entirely from the 
House of Commons and transferred to a Committee. 
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pretended that the statute affords the smallest jus*' 
tification. The next case was the second Norwich 
case in I787.* Here Sir Henry Hohart had been 
returned for Norwich, and the Election avoided in 
consequence of treating. On the vacancy thus 
occasioned, a new writ issued, whefl Sir Henry was 
returned again. The Committee held that the 
former resolution against him for treating, worked 
no disqualification under the statute of Wm. HI. 
and Sir Henry retained his seat. Such was the 
interpretation put upon this statute by the first 
Committee, which was called upon to construe its 
meaning. The question came again before a Com^ 
mittee in 1 796.t Mr. Thellusson had been returned 
for the borough of Southwark ; his Election held 
void for treating, and on the second Election, which 
took place in consequence of such avoidance, he 
had been again returned. The Committee deter- 
mined that he was disqualified by reason of the 
resolution on the former Petition. *' This decision,'* 
(observes Mr. Dallas, afterwards Lord Chief Jus- 
tice Dallas) '^ generally speaking, was against the 
opinion of the profession on the mere construction 
of what is commonly called the Treating Act.":}: 

It is observable that in all these cases the ques- 
tion arose after a previous judgment against a 

* 3 Ludera 500. Seven professional men sat upon this Com- 
mittee, 
t 2 Southwark. Clifford, 131. 
X Dungarvon. K. & O. 19. n. 



43 

person for treating, and with reference to an Elec- 
tion which took place in consequence of that judg- 
ment. It has never heen decided, (unless the 
resolution of the Commons in the Thetford case can 
seriously he said to have heen a decision to that 
effect), that the Act of William prevented the 
Memher from being returned for that place, upon 
any vacancy which might have arisen from any other 
cause hut a judgment against him for the offence. 
Thus, if, by the death of the person returned 
after the avoidance of an Election for treating, a 
new vacancy should have been occasioned during 
the same Parliament, the Member whose return 
had been so avoided, might have been again elected 
notwithstanding the former judgment against him. 
But the real truth seems to be, that, under the 
Act of William III., though an Election might 
have been avoided for treating, no disqualification 
was worked at all, and the unseated Member ibight, 
as was decided in the second Norwich case, have 
been returned again, even at the Election which 
took place in consequence of his misconduct. 

The question as to the effect of treating, within the 
Act of William IIL, of course arises solely on the 
words of the statute. It says that the person, &c^ shall 
be *^ disabled and incapacitated upon such Election 
to serve in Parliament for such county, city, &c. &c.*' 
Such Election is a term of reference, and must relate 
to some Election which has taken place, viz. to the 
particular Election at which the treating and en- 
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tertainment were given. The prohibition of the 
Act begins to operate on the issuing of the writ, 
and on the creation of the vacancy : it ceases to 
operate on the closing of the poll. Such Election 
therefore must refer to the Election which takes 
place between those two periods. Look, too, at 
what took place when the Bill was first brought 
into the House. At first it did not contain the 
words " such jElection^'^ but was only couched in 
general terms : ^' disabled and incapacitated to 
serve in Parliament for such county, &c." and 
'^ shall suffer and undergo such pains, punishments, 
penalties, imprisonments, censures, expulsions, and 
incapacities as the," &c. ; thereby creating a 
general incapacity to serve for that place in 
Parliament. But on the third reading, when the 
question was, whether the Bill thus worded and 
thus extensive in its operation should pass, an 
amendment was proposed and agreed to by the 
House, by which the last words ^^and shall suffer 
and undergo," &c. were struck out ; and another 
amendment was also made, by which the words 
" such Election'^ were inserted.* By the insertion 
of those words, it was obviously meant expressly 
to confine the incapacity to the particular Election 
at which the treating was practised, or else it was 
quite unnecessary to insert them. They are mere 
words of reference ; there is nothing prospective 
in them, nor any mention of a future vacancy. 

* 1 1 Journ. 387. 



44 

It has indeed been urged, that the incapacity 
under this statute of William III. extends to a 
future yacancy, because, when the return to the 
original writ has thus been held invalid, that writ, 
it is contended, cannot be considered as satisfied, 
and, consequently, that the second writ must be 
considered as an alias writ, so that the second 
and the first election are, in reality, all one and 
the same. The idea of an alias writ of election is 
certainly a singular one. It has no analogy to 
the Common Law alias, but is for every purpose 
a new writ. An alias writ begins, ** We command 
as before we have commanded,'' &c. No such 
words have ever been found in an election writ. 
The writ of election expires, and is functum officio^ 
the moment the return has been made ; and as it 
is admitted that the first was an Election, then, as 
soon as the indenture of return is executed, and 
remitted to the Crown Office, from that instant 
the Election being completed, the writ expires, 
and the second Election can only take place upon 
an entirely new and independent writ.* The sta- 
tute, however, proceeds to declare, ** that such 
persons shall be, to all intents, constructions, and 
purposes, as if they had been never returned or 
elected Members for the Parliament " It would 
seem, therefore, that this clause, when taken in 
connection with the former one, which confines the 

* It is BO termed in Acts of Parliament, and the Election is 
spoken of as a new Election. See 9 Geo. IV. c. 22. s. 40. 
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incapacity to the particular Election, places the 
Member, unseated for treating under this Act, in 
the same situation as if he had never been elected 
at all, and under no greater incapacity than any 
other subject in the realm. Besides, by the reso* 
lution of the House of Commons on the Snd April, 
l677>* it was declared, that *' every such enter- 
tainment, &c. being duly proved, is, and shall be, 
a sufficient ground, cause, and matter, to make 
every such Election void as to the person so offend- 
ing, and to render the person so elected incapable 
to sit in Parliament hy such Election^ Mr. Simeon, 
in his Treatise on the Law of Elections,''^ observes, 
upon this statute of William III. : '^ The words of 
the statute are not wider than those of the reso- 
lution, and the addition of the last clause above 
stated, which puts him to all intents into the 
situation of not having been returned, leaves him 
clearly eligible upon a re-election.'* 

Such was the state of the law under the statute 
of William III. A Candidate might, with whatever 
object, have treated with impunity up to the day 
of the issuing of the writ, or of the creation of the 
vacancy, and again immediately after the Election 
was closed. It was to meet this evil that the 
statute of Victoria was passed ; and as it extended 
the time during which the offence might be com- 
mitted, so also it extended the punishment. The 

* 9 Jonrn. 411. and 1 Peck. 192. 

'\ Simeon on Elections, 2n(l Edition^ 205, note infra, p. 57> 
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wbrds by which the penalty is declared are, thiat 
such person * ' shall be incapable of being elected 
or sitting in Parliament for that county. Sec. during 
the Parliament for which such Election shall be 
holden." It has been by some imagined, that the 
Act of Victoria, besides expressing more- clearly 
the nature of the offence^ yiz. at whose expense 
the treating must be in order to make it an offence 
at all, and for what purpose it must be given, 
merely extended the time during which the offence 
€ould be committed, and that this was the only 
difference between the statute of William III. and 
the statute of Victoria. But whether the insertion 
df some words, or the omission of others, in affixing 
the penalty, was a mistake or not by those who 
drew the Act, (and such mistakes are not uncom- 
mon),* of course the intention of the Legislature 
can now only be gathered from the language in 
which that intention is actually expressed. The 
penalty, therefore, for the offence, under the statute 
of Victoria, (and which appears to be cumulative 
upon that under the statute of William III.), seems 

* The instance of the Act of Parliament, which, in affixing 
the penalty of imprisonment for a certain offence, enacted that 
one-half of it should go to the informer^ and the other half to 
the Queen, is well known. The supposition^ however^ that any 
mistake was made in drawing the Act of 5 and 6 Victoria, c. 102. 
8. 22. seems perfectly unfounded. It was obviously intended to 
make the penalty for treating the same as the penalty for bribery 
under 49 Geo. III. c. 118. s. !• 
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clearly to be, an incapacity to sit in Parliament fat 
that particular place at which the treating took 
place, and that this incapacity extends throughout 
the whole of that Parliament to which the Can- 
didate either was, or endeavoured thus to be 
returned. 

Assuming, therefore, (what seems pretty clear,) 
that such is the right interpretation of the statute 
of Victoria, and that such is the penalty now 
imposed for treating even a single voter, — a penalty, 
be it remembered, extending over a period of seven 
years,* and affecting, not only the Candidate, whose 
offence it may be, but also a whole constituency, 
whose offence it certainly is not, — a penalty, more- 
over, of which it is openly stated, in the House of 
Commons, that nearly every Member is at this 
moment deserving ; assuming aU this, and making 
no observation on the justice or the mockery of such 
a law,t the question naturally arises, at what time 

* Whether the shortest term for which transportation can he 
awarded^ suggested any analogy for the duration of the punish- 
ment^ is not known. The influence of the Crown in Elections is 
not now what it formerly was^ or, in the case of a Government 
Candidate, who had suffered in the cause, the power of disposing 
of the convict would render the analogy more complete. 

f Would it not he a sufficient penalty for treating merely to 
avoid the Election at which the treating took place ? But if it 
he considered desirahle to extend the penalty over a further 
period of time, might it not then he declared, that such person 
shall be only disabled from being returned to Parliament at the 
Election which shall take place for the same county or borough. 



48 

and in what way is this offence to be proved, 
before the only tribunal which has jurisdiction to 
investigate it ? 

IV. If a candidate be returned as a Member to 
Parliament, and any Petition be presented against 
that return on the ground of treating, the law and 
practice of Parliament in such a case is clear. The 
Member may be unseated on such a Petition, and 
the disability under the statute of Victoria follows ; 
and he is consequently incapable of being again 
elected for the same place during that Parliament. 
But as the statute of Victoria applies to any Can- 
didate at an Election, whether he be successful or 
not ; and as a Petition may be presented against the 
return, either by the electors only, or by the unsuc- 
cessful Candidate, for whom the seat may or may 
not be claimed, a difficulty has arisen for which the 
practice of Parliament lays down no sure or certain 
rule. If the seat be claimed for the unsuccessful 
Candidate, (whether by himself or by Electors for 
him is immaterial), evidence in recrimination is 
allowed, and the Committee to whom the Petition 
is referred, may report whether such Candidate 
was guilty of treating or not. If they report in the 
affirmative, the same disability under the statute of 
Victoria follows, of course, in his case, as in that of 

&c, during the same Parliament next after the Election at which 
it shall have been already determined^ by a Committee of the 
House of Commons, such person was guilty of treating ? 
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'a Member whose seat is thus vacated. But if the 
iseat be not claimed on such a Petition, it is obvious 
that the Committee, to whom that Petition alone is 
referred, have no jurisdiction to inquire into any 
matters affecting the conduct of the unsuccessful 
Candidate, as those matters are not before them. 
Supposing then in this case, (where the seat has not 
been claimed), the Member to be unseated ; a second 
Election to take place; and the Candidate who 
was unsuccessful at the first Election to be returned 
to Parliament at the second Election. If there be 
a Petition against this return on a charge of treat- 
ing at the former Election, a question has arisen 
whether evidence can then be given in support of 
such a charge : whether, in short, on an inquiry 
relating to the second Election, the proceedings at 
the former Election can be gone into. 

Upon this point, under the statute of Victoria, 
no question ever arose till the last session.* 
Under the former Act of William III. it had been 
decided that on such a Petition against a return for 
the second Election, no evidence could be given of 
treating at the first.f and if the language of that 

* A.D. 1848. 

t Second Montgomery P. and K. 464. In the] report of 
this case it appears that, on the argument, a former case was 
quoted from the Minutes, May 10, 1808 (New Malton), in 
which a Committee had determined that evidence might be 
given on a Petition against a second return of the proceedings at 
the first Election, but the Petitioners ultimately failed in making 
out a case. The Petition there contained charges of bribery 
and treating, both at the first and second Elections. 

£ 
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statute, be deemed, as it seems it must be, to 
render invalid only the particular Election at which 
the treating took place, there can be no doubt of the 
propriety of that decision. But the question under 
the statute of Victoria, from the nature of its pro- 
visions, and the continued disability it imposes for 
the offence, assumes a different aspect. It may at 
once be asked, if evidence of treating by the unsuc- 
cessful Candidate at the first Election cannot be 
given in evidence on a Petition against the second 
return, when can it be given ? for it is conceded 
that it could not have been given on any Petition 
against the former return, if the seat were not 
then claimed by or for the unsuccessful Candidate, 
and consequently no matter were then in issue to 
have rendered it admissible. And, it mav be 
added, if it cannot be given either on the one 
Petition or the other, the statute has in vain imposed 
a punishment which can thus be evaded. Before, 
however, it is considered whether this defect, (if it 
really exists), arises from the practice of Parliament, 
or rather from the Statutes, which regulate that 
practice, and from which alone Election Committees 
derive their jurisdiction, it may be worth while to 
see how the question stands upon the words of the 
statute itself, (i.^. 5 and 6 Vict. c. 102. s. 2^.) 
That statute points to no particular time within 
which a Member or a Candidate is to be tried for 
the offence of treating. It only declares the punish- 
ment which is to follow from the commission of it. 
At what period the inquiry respecting it is to take 
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place before a Committee of the House of Com^ 
mons ; whether the disability, which follows from 
a resolution by a Committee that the offence has 
been committed, is to relate back to the time of the 
offence, so as to avoid any Election, the validity 
of which happens to be the immediate subject of 
inquiry, (be it the. first, second, or indeed any subse- 
quent Election for the same plaice throughout the 
same Parliament), on these subjects the statute is 
wholly silent. . 

The particular point now under consideration, 
csLtne before the second Horsham Committee during 
the last Session,* and before that Committee alone. 
A question indeed, similar in character, came then 
also before, the second Cheltenham Committee; 
but, as in the Petition against the former return for 
Cheltenham, the seat had been claimed, though 
during the inquiry that claim was abandoned, the 
determination of that question may be thought to 
depend on a diffisrent rule of law, and to be governed 
by a different principle, which will afterwards be 
more f ullv noticed. At the General Election in 
1847, Mr. Jervis and Mr. Fitzgerald were Candi- 
dates for the borough of Horsham, when Mr. Jervis 
was returned. A Petition was presented against 
that return by two electors of the borough, in which 
the seat was not claimed for the unsuccessful Can- 
didate. Mr. Jervis^ confessed himself guilty of 
treating, and abandoned the seat. A new Election 

♦ A.D. 1848. 
£ 2 
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consequently took place in 1848, when Mr. Fitz^ 
gerald and Lord Edward Howard were Candidates, 
and Mr. Fitzgerald was returned. Lord Edward 
Howard petitioned against that return and claimed 
the seat. The only ground on which the Petitioner 
rested his claim against the sitting Member was in 
respect of treating at the Election in 1847. There 
were other allegations in the Petition, but they either 
failed in the proof, or were altogether abandoned. 
Of course it could not be disputed that it was com- 
petent to prove by the judgment of any former Com- 
mittee that the sitting Member had been found guilty 
of treating, and so was disqualified at the time of the 
Election in 1848; but, as of course, under the cir- 
cumstances, no such judgment existed, the question 
necessarily arose whether a Committee appointed 
to inquire into the validity of the return at the latter 
Election in 1848, could go into the whole proceed- 
ings at the former Election in 1847. The Com- 
mittee decided that they had that power.* Evidence 
was therefore given of what took place at the Elec- 
tion in 1847, and the sitting Member, who had been 
returned in 1848, was unseated for treating at the 
Election in 1847. 

The question is one of a serious nature, and of 
far greater importance than may, perhaps, at first 
sight appear. If the rule laid down by this Com- 

* Mr. BramstoD^ the Chairman of the Committee^ was the 
only Member who voted in the negative. 
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mlttee bej^ust, and if such be the right interpretation 
of the statute of Victoria, it apparently may lead 
to the most dangerous anomalies in our representa*- 
tive system ; and while the law respecting Treating 
continues in its present state, it may, on the one 
hand, seriously fetter the acknowledged power 
of the Crown, and, on the other, invade the liberties 
of every constituency in the kingdom. According 
to this decision, the duration of the Parliament is 
the only limit to the power of inquiring into the 
proceedings at any Election which has taken place 
during that Parliament* A person may be returned 
to Parliament, sit for some time as a Member of 
the House, then perhaps accept office under the 
Government, present himself again to his consti- 
tuents, and be again returned.; nay, in consequence 
of rapid changes of Ministry, (a circumstance by no 
means uncommon), may have to experience some 
three or four Elections, or more, in the course of the 
same Parliament. Upon the principle laid down 
by this Committee, it follows, that on a Petition 
against the last return, the proceedings at every one 
of the previous Elections may be gone into ; and 
if, in the opinion of a Committee, the Candidate were 
guilty of treating at any one of them, then he is 
disqualified for sitting for that place during the 
Parliament.* The Crown may thus find itself sud- 

' * Thongb Treating only is mentioned in the text, it is obvious 
tbat the observation equally applies to Bribery at any former 
Election. 
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denly deprived of a servant who, it had been natu^ 
rally led to -expect, was the fittest person to conduct 
the affidrs of Government in Parliament: the con- 
stituency niay thus find itsielf deprived of a repre- 
sentative who, from experience, they may have found 
was hesi CjE^lciilated to promote their interests ; and 
all thifii, too, because, forsooth, the unfortunate 
Candidate may, several years ago, have given a 
sandwich or a glass of ale to a voter, who pos- 
sibly may iave long since ceased to exist, or to have 
any interest in the Election* Neither the Crown, 
on the one hand, nor the constituency, on the other, 
could liave. had any notion that the person whom 
they had selected for their service was Unfitted for 
his tnist; or that nprhile' executing all th^ legislistfive 
and jqdici^'dutai^Sj'whidi belonged to bis situation, 
he i^as in r^ky Js^ttrhig under a hidden dis- 
ability which ineapdcitateid Jiim for his office. 

Such U' xxmstructidii <>f the statute, and such a 
power (if ebfomng the penalty imposed by it, appear 
toiflili^te against -ihe tb^y ^nd practice of Parlia- 
ment: While ttO Member t^in take his selat without 
same formal declat^ttdn being made as to his quali- 
fication f so n6 onisf c^ e%&tcise any functions of a 
jodieiSal character, whidi sp*e usually performed by 
Members jon Committers, ub til the time for present- 
ing a Petition against his return, and of that for 
inquiring into it, if presented, has elapsed. Jt is 
true that the Member can speak and vote, and 
exercise many of the privileges of the House, 
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(which, indeed, the necessity of the case requires) ; 
but he is hot considered, for all purposes, a Member 
of the House until his seat is considered safe.* A 
distinction, indeed, may be said to exist between 
the cose of a Member who has sat for some time in 
the House, even though he has been unmolested by 
a Petition, and consequently has had no verdict of 
acquittal, and that of a person who has been^ for the 
first time, returned to the Parliament. In the for- 
mer case, an opportunity at least existed of institu- 
ting an inquiry into the Election by presenting a 
Petition for that purpose, whether advantage were 
taken of it or not ; in the latter case, the opportu- 
nity occurs for the first time ; and it may be added, 
that if a person has once been considered, for all 
purposes, a Member of Parliament, that should be 
held a sufficient bar to any subsequent inquiry into 
his conduct up to that time. Whether the equity of 
the case requires that such should be the law, may 
be a matter of grave consideration. The question 
now under discussion must be decided by the words 
of the statute, on the one hand, which imposes the 
penalty for the offence, and of those, on the other, which 
give the jurisdiction to inquire if that offence has been 

* The only ezceptioDS, which have been introduced by statates, 
to this rule, seem to be, where a Petition is allowed to be pre- 
sented at any time within three calendar months next after an 
act of Bribery charged therein shall have been committed, or in 
the case where a Petition has been improperly withdrtfvni, or not 
hondfide^ prosecuted. (5 and 6 Vict. c. 102. s. 1, 4, and 6.) 
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6ommitted. If those words justify an investigation 
into the proceedings at a former Election in any 
case, where such proceedings have not been already 
investigated on a previous Petition, they not only 
justify, but compel it in all.* The time at which the 
incapacity declared by the statute of 6 and 6 Vict. c. 
102. s. 22. can be enforced, cannot be made to depend 
upon \^hether a mere opportunity to petition against 
any previous return has existed or no, as no provi- 
sion to that effect exists in any statute : besides, 
even where a Member has sat for some time in the 
House, and has been in the course of the same Parlia- 
ment returned several times for the same place, at 
his last Election he may be opposed by a fresh Can- 
didate, or new electors may have sprung into ex- 
istence; and such Candidate or Electors may claim 
the right to petition against that return ; a right, 

* If it should be said that it would not be likely^ in the case 
suggested, that any Committee would, on a Petition against a 
subsequent Election^ allow an inquiry to take place into a prior 
Election upon which a Member had been returned, and had sat 
for some time in the House ; it must be obvious that it cannot 
be in the discretion of the Committee to allow or to disallow 
such an inquiry ; for if the statutes, from which alone they 
possess any jurisdiction in the matter^ give them such a 
power^ it is the right of any Petitioner to demand the exer- 
cise of it. Where a Petition has once been presented against a 
Member, upon which, (whatever allegations it may have contained) 
a Committee has decided that he was duly elected, of course it 
would not be allowable to impeach that decision. 
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be it remembered, whicb, on tbis supposition, they 
never before bad tbe power to exercise ; and wbich 
cannot therefore have been defeated by the neglect 
or laches (if it can be so termed) of any prior Can- 
didate or Electors, with whom they had no concern. 
The consequences which follow from the rule 
thus laid down by this Committee would naturally 
induce the opinion that the Legislature never could 
have intended to confer upon them such a jurisdic- 
tion. The power of a Committee to try an Election 
Petition, is a power given by statute alone, and the 
Treating Act, which creates the offence of Treating 
and affixes the penalty, must be construed with 
reference to the statutes under which alone the power 
to try the question exists. The penalty of disqualifi- 
cation for Parliament can only follow from a judg- 
ment by some competent tribunal, and until that 
judgment has been obtained, no disqualification can 
be said to exist. Now the jurisdiction given to a 
Committee is merely to try the validity of the par- 
ticular Election which is referred to them ; and 
can the validity of that Election be affected by an 
ex post facto disqualification, which at the time 
when the Election took place had never been proved 
to exist at all?* It is of course quite another 

* By the Common Law of Parliament, the House of Commons 
never could have inquired into the proceedings at a previous 
Blection ; for^ by that law, the only consequence of bribery was, 
the avoidance of the Election ; and the person^ who had com- 
mitted it« was perfectly eligible to Parliament upon a re-election^ 
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thing when the treating, which it is proposed 
to prove, occurred at the particular Election 
which is referred to the Committee. Every fact 
and circumstance which took place at that Election 
may obviously be the subject of inquiry by them ; but 
to examine into the proceedings at other Elections, 
which may have long since passed away, and been 
acted upon as valid, seems, at least, to be far exceed* 
ing the power which the statutes meant to confer. 

notwithstanding the bribery. (Simeon on Elections^ 204, 205.) 
The only rule which was engrafted upon this law, and which 
has been recognised by several decided cases with r^rd to 
bribery wa?, that a person whose Election had been declared 
void through bribery, could not be returned to Parliament 
at the. Election which took place in consequence of such 
avoidance^ and^ also, that until the vacancy, thus occasioned, had 
been effectually filled, the person offending continued ineligible 
for the particular place in respect of which the bribery was com- 
mitted. It is ohvigus, therefore, that when such was the com- 
mon law of Parliament, the House of Commons never could, 
on a Petition against a subsequent return, have inquired into the 
proceedings at a former Election, but merely whether there was 
a resolution of the House against the Candidate for bribery 
OftMally ^msting at the time of the second or any subsequent 
l^c^c^q^. The principle, thus acknowledged by the common 
law of Parliament, seems perfectly just. If a witness (before the 
6 & 7 Vict. c. 85), had been objected to as incompetent from 
ipifainy^ the trial was not stopped in order that an inquiry might 
tji^n, ^e pli^ce to see whether he had been guilty of some crime, 
ifhiqh mght have rendered his evidence inadmissible, but a 
r^Gorpl pf his conviction for such a crime must at once have been 
proved to eziati by which alon^ bis incompetency could have been 
established. 
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It may be urged that the inquiry into a previous 
Election takes place, not with a view of ascertain- 
ing the validity or invalidity of that Election, but 
merely to see whether an offence has been commit- 
ted for which a forfeiture is the punishment. But 
forfeitures, which are consequent upon a conviction, 
have relation either to the time of the oflfence, or to 
the time of the conviction. If the disability men- 
tioned in the Treating Act of Victoria, merely 
operates from the time of the resolution by a Com- 
mittee, that the offence has been committed, the 
Member was not disqualified when the Election 
took place ; the only question which the Committee 
have to try : but if, as seems most reasonable, and 
which apparently must be the meaning of the 
statute, it operates from the time of the offence, and 
a Committee have the power on a Petition against 
a subsequent return to investigate the proceedings 
at a previous Election ; then, as has been before 
noticed, a Member may have sat in Parliament 
for many years, and have performed during that 
time all the duties of a representative, when, it 
may be afterwards held, that he was not in reality 
entitled to the name. It is true, analogous cases 
may exist in the law.* " The forfeiture upon an 
attainder, either of treason or felony, shall have 
relation to the time of the offence for the avoiding 
all subsequent alienations of the lands, but to the 
time of the conviction, or, fugamfedt^ found, &c., 

* Bacon's Abridgment, Title Forfeiture, D. £. 
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only as to chattels, unless the party were killed in 
flying from or resisting those, who had arrested 
him ; in which case, it is said, that the forfeiture 
shall relate to the time of the offence." And, until 
conviction, the property in his goods remains in the 
felon. These, indeed, are cases of grave crimes 
against the State ; hut whether the same rule does, 
or should, exist in respect of the offence of treating, 
or indeed of bribery ; whether it is in violation of the 
constitution, or of the statutes under which alone 
a Committee can act, is a matter that may at least 
be well worthy of the consideration of the Legis- 
lature. 

The difficulties that exist on this subject came 
before the consideration of the Committee, over 
which Mr. Roebuck presided in 1 842, and it seems 
to have been their opinion, that no Committee 
appointed under the statute to inquire into one 
Election could receive evidence of what took place 
at another. They mention in their report to the 
House, the anomalies that have been above consi- 
dered, and which, in their judgment, arise from the 
defective state of the law upon the subject. 

" Your Committee desire to call the attention of 
the House to a part of the Law of Elections, which 
appears unsettled, if not defective. Two parties at 
an Election, both being equally guilty of bribery, 
but one successful on the poll, and the other defeated, 
may experience a very different fate in consequence 
of the present state of the law. If the defeated 
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Candidate present a Petition against the return of 
his successful opponent, and simply pray that the 
Election may be adjudged to be a void Election on 
the ground of bribery and corruption, but do not 
ask for the seat, he may unseat his opponent, and 
render him incapable of being again returned ; but 
as he himself does not pray for the seat, it has in 
some instances been determined that a case of 
retaliation cannot be entered into as respects the 
petitioner by the sitting Member. Thus the peti- 
tioner, the equally guilty, may again propose himself 
and be returned in consequence of the very bribery 
practised at the preceding Election, and into which 
no inquiry was permitted ."* 

This seems to be the correct and constitutional 
view of the question. It is because sufficient powers 
are not given to a Committee appointed to inquire 
into the proceedings at an Election, that the ano- 
malies above noticed have been found to exist. The 
right to inquire into the proceedings at an Election, 
in which the conduct of several parties may be in- 
volved, ought not to depend upon the mere form of 
the Petition, and whether the seat be claimed for an 
unsuccessful candidate or not. The right as between 
the respective Candidates^ and the claims they respec- 
tively put forward, must necessarily depend upon 
the allegations in the Petition ; for it would be as 
unreasonable to permit a petitioner to give evidence 

* Report from Select Committee on Election Proceedings, 
quoted in the Nottingham case, B. & Am. 144, 145. 
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of a charge against the sitting Member which he 
has not stated in his Petition, as it would be to give 
a Candidate a seat which has not been claimed for 
him. But the question between the Parliament and 
the public is one of a totally different character. If 
it be desirable^ on grounds of public policy, that 
these offences against the freedom of Elections 
should be put down, and constituencies should be 
purified, the power of investigation into what has 
taken place at an Election should not be limited by 
the fotm or tiie allegations of a Petition, which is 
prei^ented merely in the assertion of a private right, 
and prosecuted only at private expense. When the 
question of private right has been once determined, 
jand the case, as between the sitting Member and 
the petitioner, is finally settled, the Committee, if 
they think fit, should be able to obtain powers from 
the House to proceed with a further inquiry at the 
public expense. This principle has been acknow- 
ledged by the Legislature under particular circum- 
stanclss, but under those circumstances alone.* If 

* 5 &6 Vict. c. 102, B. 1, 2, 3. This statute (which applies 
to hrihery alone), is so worded, and the grounds on which a Com- 
mittee may ask for farther powers from the House are so limited, 
that the Act, in this respect, is nearly useless. In the first Hor- 
sham Committee, Mr. Jervis, the sitting Member, before the case 
on the part of the petitioners was even opened, confessed himself 
guilty of treating, and gave up the seat. There were charges in 
the Petition against him for bribery, and the Committee asked! 
the Counsel for the petitionerjf he had been prepared, suppos- 
ing the sitting Member had giyen him the opportunity, to sub- 
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charge? of bribery contained in a Petition have 
been abandoned, or not bond fde prosecuted, and 
the Committee upon inquiry find that fear of de- 
tection has induced a compromise by which those 
charges have been withdrawn from their notice^ 
then they may ask for further powers from the 
House, and a subsequent investigation may be con** 
ducted at the public expense. Why may not similar 
powers be obtained in all cases,* whether of bribery 
or treating, and under all circumstances in which 
a Committee think that the conduct of the sitting 
Member, or of the unsuccessful Candidate, is deserv- 
ing of fiirther inquiry ? If such were the case, then, 
as far as the sitting Member is concerned, the 
power of inquiring into a graver charge against 
him, and which may be attended with graver con- 
sequences, would not be stifled by his confessing 
himself guilty of a lesser offence ; and as far as the 
unsuccessful Candidate is concerned, then, whether 
the seat be claimed for him or not, an investigation 
into his conduct might at once take place. As the 
law now is, it may well indeed have been consi- 

Btantiate those charges hy evidence, and were answered in the 
affirmative. Nothing* however, came of it, as the Committee 
seem to have thought that it was not exactly a case in which they 
could, under the statute, ask for powers from the House in order 
^* that further inquiry should he made respecting hribery at such 
Election." (See Minutes of Evidence on (the first) Horsham 
Election Petition, 10). 

* See Speech of Lord John Bussell, April 6, 1848. Hansard's 
Pari. Deb. Vol. 100, p. 471. 
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dered by Mr, Roebuck's Committee in " a most 
defective state." If a sitting Member be petitioned 
against on the ground of bribery and treating, and 
he be conscious that both charges can easily be 
proved, all he has to do is merely to confess him- 
self guilty of treating, (which confession he can 
make without shame, as almost every Candidate is 
presumed at least to be guilty of that), and thus by 
giving up a seat which he cannot keep, he may 
look out for another against which his confession 
will be no bar. He would thus avoid all investiga- 
tion into the charges against him of bribery, for 
which he would be liable by statute to the heaviest 
penalties. Again, if there be a Petition against the 
return, and the seat be not claimed for an unsuc- 
cessful Candidate, in that case, at least, it is undis- 
puted, no question can be asked respecting his con- 
duct at the Election. Nay, if the Candidate petition, 
and claim the seat, and afterwards, when before the 
Committee, bond fide withdraws that claim, an 
inquiry into his conduct, as it becomes unnecessary 
on any but public grounds, is not likely to be 
carried on at private expense* 

It has indeed been decided,* that, as the right 
of a Committee to make any inquiry depends on 
the allegations in the Petition referred to them, 
which no subsequent abandonment of them can 
affect, a Candidate cannot by withdrawing his 
claim for the seat defeat the power which they 

* Coventry Case, 1 Peck. 99 ; New Windsor Case, 2 Peck. 88; 
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have, to receive evidence of any thing by which that 
claim 9 though withdrawn, might have been de- 
feated ; all which may be true enough. But the 
question arises, how is that inquiry to proceed ? 
Who is to conduct the case, to produce the evi- 
dence ; and, above all, to pay for it ? The evidence 
in recrimination does not fully begin, (though some 
may be elicited on cross -examination in the pre- 
vious part of the inquiry), until the sitting Member 
has lost all for which he went before the Com- 
mittee to contend, and few persons can be found 
80 influenced by public or personal feeling, and so 
reckless of expenditure, as to prolong an inquiry, 
useless to themselves, at an enormous personal cost, 
and that too with no other motive than to establish 
a case by which a borough m^y be disfranchised, or 
to gratify a private spite against a rival who has 
retired from the contest. The Committee cannot 
conduct the inquiry at the public expense, as no 
power is given to them for that purpose ;* and when 
once the claim for the seat is withdrawn, the conduct 
of the unsuccessful Candidate is generally unassailed. 
A case in which this question was necessarily 
involved, came before the second Cheltenham Com- 
mittee during the last session .t At the Election 
for Cheltenham, in 1847, Sir Willoughby Jones 
and the Hon. Craven Fitzhardinge Berkeley were 
Candidates; when Sir W. Jones was returned* 

* The case here supposed is not within the provisions of 5 & 6 

Vict. 9- 1> 2» 3; and which, at any rate» do not apply to Treating. 

t A.D. 1848. 

F 
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Mr^ Crayen Berk^^ley petitioned agaipst that return, 
and claimed tbe ses^l on that Petition. Sir W. 
Jones was unsealed, but in the course of the trial 
before th© Comraittee, Mr. C, Berkeley withdrew 
his claim for the seat, and consequently no ipvesti- 
gation of his conduct at that Election in 134^7 waa 
entered into. A new Election took place in 1 848, 
at which Mr. C. Berkeley and Mr. 4gg Qardner were 
Candidates, when Mr. C. Berkeley was returned. 
Mr. Gardner petitioned against that return, apd i^ 
was proposed to give evidence, upon that Petition, 
of alleged Bribery and Treating by Mr. C. Berkeley 
at the Election in 1847- The Copimittee held the 
evidence admissible, and Mr. C. Berkeley was 
unseated for Treating at the former Election in 1847. 
Now the question was, as ha$ been before noticedj, 
in some respeqt different to that whicb came before 
the second Horsham Committee. There the Petition 
against the return in 1847 had bee9 presented by 
Electors, and. po seat had beep claimed ; but in 
the Petition against the return for Cheltenham lA 
1847» the seat, as ^e have seen, was claimed, and 
l^at claim withdrawp. On the one hand, it was 
urged before the ^cond Cheltenham Committe^t 
that if they were to shut out evidence on th^ 
second Petition, which undoubtedly might and would 
have bee^. givep agaij^st, Mr. Craven Berkeley qa 
the £piriner one* if the claim for the seat had Tiq% 
l^een abandoned ; they would be enabling him to 
ta^e advantage of his own act, which on the fonper 
trial had practically prevented all inquiry into l^is 
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conduct, by rendering it unnecessary. On the other 
hand it was urged, that, as the power in the former 
Committee to inquire into the conduct of Mr. C. 
Berkeley had continued, though the claim for the 
seat was withdrawn, that power ought to have been 
exercised then or never ; and to give another oppor- 
tunity for an investigation into the proceedings at 
the Election in 1847 was, in principle, the same 
thing as trying Mr. C. Berkeley a second time for 
the same offence. The arguments also, which were 
urged before the second Horsham Committee were 
urged before this, who, however, decided that the 
whole proceedings at the Election for Cheltenham 
in 184i7 might be investigated.* 

* Aa, according to the authorities noticed above, the first 
Cheltenham Committee had the power of investigating the whole 
conduct of Mr. C. Berkeley at the Election of 1847, though 
they did not exercise it, it is not easy to see upon what principle 
an inquiry into the proceedings at that Election by the second Chel- 
tenham Committee in 1848 can be justified. To allow such an 
inquiry seems not only to militate against the soundest maxim 
of the Law, which declares that '^ nemo debet bis vexari," but 
also against the practice of Parliament. See the opinion of the 
Speaker (then Mr. Manners Sutton), in the Southampton case 
(Rogers on Elections, 2nd Part, p. 107. n.) to the effect that 
wherever an opportunity of giving evidence in recrimination 
has once been given upon Petition, though it waa not taken 
advantage of, another opportunity is not to be allowed to any 
one. The Law does not recognise the want of means to be a 
sufficient excuse for not bringing an action, or for not instituting 
any proceedings within the time which is appointed for that purpose, 
or for not producing the necessary evidence in support of such 
proceedings, if instituted and concluded. It can hardly be said 
that, because the claim f{pr the seat had been band fide withdrawn, 

F 2 
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The power of a Committee appointed to try the 
validity of one Election, to inquire into the pro- 

and the case of Treating is not within the 5 and 6 Vict. c. 102, so 
that the first Cheltenham Committee could not ohtain powers to 
conduct an inquiry at the public expense, an investigation into the 
proceedings at the Election of 184 7 might therefore be permitted on 
a Petition against a subsequent return in 1848. It appears per- 
fectly immaterial, as far as the principle now under consideration 
is concerned, whether such an inquiry could have been conducted 
at the public or at private expense. It is enough that a previous 
opportunity of inquiring into Mr. C. Berkeley's conduct at the 
Election in 1847, had already been given upon a former Petition, 
although no advantage was taken of it, to render illegal any sub- 
sequent inquiry. 

In th^* second Maidstone case (F. & F. 671.) it appeared that 
Mr. Fector, the sitting Member, had been returned at the pre- 
vious Election for that Borough, but had been ousted upon 
Petition. That Petition, besides a general charge of corruption, 
contained charges against Mr. Fector both of Bribery and Treat- 
ing. On the inquiry before the Committee, the general charge 
against the Borough was stopped, until the personal charges were 
disposed of; but, as soon as the agency was established, Mr. 
Fector abandoned the Seat. The Committee resolved, generally, 
that the Election was void. A new writ accordingly issued, when 
Mr. Fector was again returned, and, on a Petition against that 
return, the resolution of the former Committee, and the abandon- 
ment of the Seat by Mr. Fector, were urged to prove his ineligi- 
bility. The Committee, however, held that he was duly elected, 
and the Petition frivolous and vexatious. In the second Dnngarvon 
case, also, (K. & 0. 6.) the sitting Member, Mr. Jacob, had 
been ousted on a former Petition containing personal charges of 
Bribery and Treating, and a general one of intimidation and 
undue influence, and evidence had been given in support of all 
of them. The Committee resolved, generally, that the Election 
was void. Mr. Jacob was re-elected, and on a Petition alleging 
the resolution of the former Committee^ and the evidence by 
which it had beien supported, the Committee held the return valid. 
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ceedings at any other, which has previously taken 
place during the same Parliament, has been already 

The second Cheltenham Committee, however, as stated in the 
text, permitted the inquiry to take place, and came to the fol- 
lowing resolutions : — 

"That the Hon. Craven Pitzhardinge Berkeley is not duly 
elected a Burgess to serve in this present Parliament for the 
Borough of Cheltenham. 

" That the Hon. Craven Fitzhardinge Berkeley being a Can- 
didate at the Election for the said Borough, held on the 30th of 
July, 1847) was, through his agents, guilty of treating at such 
Election ; and that the said Hon. Craven Fitzhardinge Berkeley, 
in consequence thereof, was at the last Election, held on the 
29th day of June last, incapable of being elected or sitting in 
Parliament for the said Borough." 

It must be supposed that the Committee meant that the 
treating at the Election in 1847 took place by the directions of Mr. 
C. Berkeley's agents, duly authorized by him in that behalf, and, 
consequently, that it was at the expense of Mr. Berkeley ; by 
which alone a disqualification under the 5 and 6 Vict. c. 102. 
can be effected. But they have expressed no such meaning, 
and as far as the resolution goes, it does not appear to shew that 
any offence whatever was committed by any one, still less by Mr. 
Berkeley. The resolution is couched in the terms which are 
invariably used by Committees, when they mean to express that 
the act complained of was the act of the agents alone, and that 
they committed it without the knowledge or authority of their 
principal ; nay, it is in this self-same language, (supra note, p. 
26) that the Carlisle Committee (a.d. 1848) found that the 
sitting Member was not disqualified for Parliament ; the only 
question which the Cheltenham Committee had to try. Where 
it was intended to express an offence within the 5 and 6 Vict, 
c. 102. s. 22. the Lincoln Committee (a.d. 1848) resolved, 
"That Charles Seely, Esq. did, directly and indirectly, permit, 
and knowingly allow to he provided, wholly or partly at his 
expense, drink and entertainment for several persons before the 
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discussed ; and that power, it would seem, both upon 
principle and express decisions, cannot be annulled, 
because on the trial of a former Petition, a claim 
for a seat, which had been advanced in it, was 
afterwards withdrawn. As far as Mr. C. Berkeley 
was concerned, he had a perfect right, if he pleased, 
at any time to withdraw his claim for the seat. 
Such an act, on his part, was not a wrongful one, 
and if the Committee either did not, or could not, 
effectually proceed with an inquiry into his conduct, 
the fault was not with him, but with the Law, which, 
though it gave the power to the Committee, crippled 
their means of using it at a time when public policy 
required it should be freely exercised. 

V. Does it not then become the imperative duty 
of the Legislature to remedy these evils in our repre- 
sentative system, and while on the one hand it may 
take care that these offences against the freedom 
of Elections shall be speedily detected and pun* 

"EX'^ciion^ for the purpose of corruptly influencing mtch persons 
to give or refrain from giving their votes at such Election" 
The latter part of the resolution, where it is said that Mr. C. 
Berkeley, '* in consequence thereof," was incapable, &c. &c. of 
being elected, &c. cannot of course be called in aid to give a 
meaning to the former part, (in which alone the offence is stated) 
different to that which is there actually expressed. It only alleges, 
what the Committee supposed to be, the legal consequence of the 
particular offence which they bad found to have been committed. 
After all, the great offence laid to the charge of Mr. C. Berkeley 
was, that a half-crown breakfast was given at the Election to 
some of the voters, and for this he has been held unworthy of 
the public trust reposed in him, and saddled with a penalty 
which may last for seven years. 
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isfaed, it may, on the other, provide that some 
protection shall he given to the rights and privi- 
leges of Electors, whose freedom in the choice of a 
representative ought not thus to he destroyed or 
impaired ? Some may imagine that if a Member 
has once taken his seat, and has, whether petitioned 
against or not, heen considered, for all purposes, 
a Member of Parliament, no subsequent inquiry 
should be allowed into his conduct up to that 
time ; but that if a Candidate, who may have been 
unsuccessful, perhaps, at several previous Elections 
during the same Parliament, should at last succeed 
in being returned as a Member, then an inquiry 
should, upon Petition, be permitted into every 
previous contest which he has undergone during 
that period. Such a^^n inquiry, however, seems to 
be most unjust, not only to the Electors, but to the 
Candidate himself, and is indeed ill calculated to 
repress the evils of which the public have a right 
to complain. If a disqualification for Parliament, 
which is dependent upon a judgment for some 
offence, and by which the choice of the Electors 
may be set at nought, is really to be effected, it 
should at least be speedily declared, and the in- 
vestigation by which alone it can be obtained, 
should on every principle of policy at once be 
offered as soon as the offence to which the pen- 
alty is attached, must, if at all, have been com- 
mitted. If the accusation is false, let an opportu- 
nity be given to the accused of meeting it, while the 
transaction is recent and the witnesses are alive. If 
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the accusation is true, then justice demands that 
the crime should at once he made puhlic and the 
punishment should not be evaded. Would it not 
therefore be desirable that a CJommittee should 
be enabled in every case in which they . might 
think it necessary, after having decided the ques- 
tion of private right, raised by the Petition between 
the sitting Member and the petitioner, to obtain fur- 
ther powers from the House for investigating the 
proceedings at an Election, and that too, whether 
such inquiry affected the conduct of the sitting 
Member or of the unsuccessful Candidate, and 
whether the seat were claimed for the latter or not ? 
If indeed the result of the decision on the PetiticMi 
should be, that the sitting Member or the unsuc- 
cessful Candidate were to have the seat, then the 
inquiry might be considered as ended with regard to 
the person who had thus become, for all purposes, a 
Member of the House. But if the Member should lose 
his seat on the ground of Treating alone, or if the 
Election should be held void only in consequence of 
the acts of agents, and a further inquiry were to take 
place, then it might be allowable to discover whether 
the Member was amenable to the graver charge of 
Bribery, and whether he had personally authorized 
acts which the law did not warrant. On such an 
inquiry, too, the conduct of the unsuccessful Candi- 
date would be open to the fullest investigation. 

As, however, in an inquiry on a Petition against 
the sitting Member, a Committee may, in many 
cases, be able to learn very little even about him, and 
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nothing at all about the unsuccessful Candidate^ it 
may be naturally asked how can a Committee know 
when to demand these powers from the House; 
powers, which it is not expedient to grant unless 
upon cogent and secure grounds ? 

Though it may be admitted, that an inquiry of 
this nature, at the public expense, should be insti- 
tuted with great caution and upon adequate reasons, 
some measure might perhaps be proposed by which 
the judgment of the Committee might be assisted 
and the rights of justice secured. If the sitting 
Member does not run away, but faces the Petition, 
the Committee in the course of the inquiry may be 
able to form some clear notion of the nature of the 
contest at the Election, and of the conduct even of 
the Candidate who may not be before them. But if 
the sitting Member, by pleading guilty to the charge 
of Treating, or any other honourable oflfence, shrinks 
from all investigation into the charges of Bribery, 
which may be made against him, doubtless a greater 
diflSculty arises. The ^fagam fecit ' is something, 
many would think, quite enough, under the circum- 
stances, to justify further inquiry ; and the detection 
of a man who has tried to run away, is always 
agreeable. But might not a plan be suggested, 
which would at once present to the Committee the 
nature of the charges, which may exist either against 
the sitting Member or the Candidate ? 

It is well known that where the case of the peti- 
tioner rests on charges of Bribery, he is bound to 
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hand in to the Committee, a list of the persons stated 
to be bribed, and also of those by whom they are 
alleged to have been bribed. The same rule holds 
with regard to Treating. The times and places 
where the offences are alleged to have been com- 
mitted, must be stated in the list. Now this list is 
generally considered as part of the opening speech of 
the petitioner ; it is handed in then, but not before. 
It forms a good and accurate guide to the nature of 
the case. To the charges in this list the evidence 
is confined, and out of it the petitioner is not per- 
mitted to travel. Might it not be in the power of 
the sitting Member also to hand in a similar list 
against the unsuccessful Candidate, whether the seat 
be claimed for him or not, and thus the Committee 
would be furnished with some clue as to what has been 
the conduct of both parties at the last Election ? 

But in order to render such a rule of any use, 
these lists must be handed in to the Committee at 
an earlier period than is at present customary. 
They should be handed in at once, as soon as the 
Committee meet, and at the same time that the 
names of Counsel and Agents are given to the 
Clerks ; before which time no one can of course ad- 
dress the Committee, nor indeed, can the parties be 
said to be regularly before them. If this be not 
the rule, the object of it may, in some cases, be 
entirely defeated. An instance of this kind occur- 
red before the first Horsham Committee.* After 

* A.D. 1848. 
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the Committee had met, and before the <qpeiuiig 
^eedi of the petitioners^ Mr. Jerris, the sitting 
Member, pleaded guilty to the charge of Treating, 
and gave up the seat. On sach an unexpected de- 
idaration, the Committee adjoamed to the following 
day, and on their ineeting again, it became of coarse 
unnecessary cm the part of the petitioners to make 
any opening statement, and th^^efore only some 
dight evidence of treating was merely given for 
form's sake, in order to justify a report to the 
House. The Committee then came to the resolu- 
tion, that the return was void ; and after having so 
resolved, asked the petitioners to hand in the list of 
the bribers and the bribed, which it had been 
stated the petitioners were prepared to have pro- 
duced if the case had gone on.* The petitioners 
refused the demand ; alleging that they had merely 
appeared before the Committee in order to unseat 
the sitting Member, and having succeeded in doing 
so, there was nothing left for them but to walk 
away ; which they accordingly did. If, however, the 
lists had been handed in as soon as the Committee 
had met, and before the parties could have been said 
to be before them, the Committee would not have 
failed of their object. As the rule now is, if the 
sitting Member chooses at once to abandon the seat, 
the Petitioner may always refuse to produce any list. 
But it may be said that to enable a sitting 
Member to hand in a list of charges, which it would 
cost him nothing to prosecute, would open a door to 

^ See Bopra note, p. 62. 
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every species of vexatious accusation, which malice, 
or what is nearly the same thing, party spirit might 
suggest ; and it must perhaps be admitted that such 
an observation, though not a complimentary one, is, 
on every ground, entitled to great weight. One 
thing at least seems certain, that a sitting Member 
when attacked by a Petition, is not likely at such a 
moment to spare his opponent, who, whether he may 
have ostensibly presented the Petition or not, is pro- 
bably at the bottom of it. As money seems the only 
mode by which good faith can be secured, it would 
probably be desirable to make the condition of the 
production of such a list by the sitting Member, 
the same as that which is imposed on the petitioner, 
before he can present a Petition : viz. his entering 
into recognizances in the same way, and to the same 
amount, and conditioned also to be forfeited, in case 
the production of such a list should give rise to an 
inquiry, for which, in the judgment of the Com- 
mittee, there was no reasonable ground. The 
right of a Committee to make such an inquiry need 
not, of course, depend on the production of such 
a list; only, if it be produced, (which if there 
is any foundation for the inquiry is most likely to 
be the case), it will materially facilitate their 
labours. 

If this course be adopted, if powers be given to a 
Committee to inquire into all the circumstances of 
an Election, which is referred to them, the proceed- 
ings at that Election, in whatever way they may affect 
the sitting Member or the Candidate, may then be 
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set at rest at once, and for ever. If those proceed- 
ings are to be investigated, let them be investigated 
then, or not at all. Should a Petition be presented, 
and then be withdrawn, before a Committee can be 
appointed, the law, as it now exists, may be left to 
take its course. But if the time for presenting a 
Petition is suffered to elapse, no inquiry into a former 
Election, on the presentation of a Petition against a 
subsequent return in the assertion of a private right, 
ought to be permitted. The power of Parliament can 
still be exet^ised for the public good, and upon public 
grounds. Constituencies may be disfranchised, and 
Members, if need be, expelled the House, though the 
private right to institute an inquiry into their conduct, 
if it ever existed, may have been defeated or lost. 
Thus, indeed, we should not again see on the trial of 
a Petition against an Election, the proceedings at a 
former Election for the first time investigated, and the 
merits of the one made to depend on the merits of the 
other. We should not again see Electors cheated of 
their representative, and a constituency virtually 
disfranchised, because the Member they had chosen 
laboured under a hidden disability, which it was 
not in their power to discover or detect. Such a 
doctrine, mischievous in its origin, and pernicious 
in its consequences, is subversive of every principle 
known to the Constitution. 

VI. The extent to which this doctrine may be 
pushed, and the consequences to which it may lead, 
were never more fully exemplified than during the 
last Session of Parliament.* The proceedings before 

* A.D. 1848. 
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the second Cheltenham and the second Horsham 
Committees have already in part been noticed ; but 
another question of far greater importance than any 
which has yet been considered came also before those 
Committees for their determination. Mr. C. Berkeley 
and Mr. Fitzgerald had both been unsuccessful Can- 
didates at the Election of IS'iy; the former for Chel- 
tenham, the latter for Horsham. The return at that 
Election of 1847 had, in both cases, been held void 
upon Petition, but, under Uie circumstances which 
have be^i already detailed, no judgment had been 
come to by any Committee on the conduct of the un- 
successful Candidates at that Election. A new Elec- 
tion took place in 1848 for both these boroughs, when 
Mr.C. Berkeley and Mr. Fitzgerald were respectively 
returned. They had been opposed at that Election 
of 1848 ; Mr. Gardner being the rival Candidate of 
Mr. C. Berkeley at Cheltenham, and Lord Edward 
Howard being that of Mr, Fitzgerald at Horsham. 
Mr. Gardner at the one place, and Lord Edward 
Howard at the other, served a notice upon the electors, 
which alleged that their respective opponents had 
been guilty of treating at the former Election in 1847, 
and that all votes given after such notice, would 
be thrown away.* The notices were in the most 

* The notice at the second Cheltenham Election also aUeged 
that Mr. C. Berkeley had heen guilty of bribery at the Election 
in 1847 ; but it appeared in that case, as well as in the second 
Horsham (where bribery at the first Election was alleged in the 
Petition, though it had not been mentioned in the notice), that 
there was no pretence, whatever for such a charge. 
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general terms,*" and the allegations contained in 
them were, in both cases, openly repudiated and 

"^ The notice given at the second Cheltenham Sleption wa» a« 
follQW3 : — 

*' Borough of Cheltenham, to wit. 

'^ To the Electors of the said Borough. 

" We the undersigned burgesses of the borough of Cheltenham, 
do hereby give notice, that the Hon. CrayenFitzhardinge Berkley, 
a Candidate at this Election, was guilty, by himself or his ageatf^ 
as well of bribery as of treating, and other corrupt practices at 
the Election for the said borough, held on the 30th day of July 
last, and is thereby rendered ineligible and ineapable of bein^ 
elected to aerve as a burgess in Parliament for the «aid boroi^ 
upon the present vacancy ; and that all votes given fbv the 
said Hon. Craven Fitzhardinge Berkeley, at th^^ present Bleetion» 
will, on account of his being ineligible and incapable as afbresaid> 
be lost and thrown away. Dated this 27th day of June, 1848« 

" H. P. Wallace. John S. Cox, 

J. Irvingy Robert Sole Linwood, 

E. W. Shewell, W. H. Hamerton, 

Thomas Fortescue, Baynham Jones, Jun. 

W. H. Gwinnett, C. P. Kennedy.** 

The notice ^iven at the second Horshsim lllection was aa fol- 
lows : — 

" To Sir Sotherton Branthwayt Peckfef^m, MickJ^tbway t, Bart# 
Sheriff of the County of Sussex (jmi tp Thomaa lE'ra»ce, \m 
deputy), the retmrning Officeir of th«i Boro,\igh o{ Hoc^bam^in tb« 
County of Susse:^. 

" Whereas at the El^ctiou. of a,M9^^ber to aerve lA the pre^ie^vt 
Parliament for tb^ said Borough, of IJo^sbam, whicb took places 
iA Ju]y,| 1847 » Jobp Jervief, Esq^j, a^d William Robert Seymour 
Fitzgerald^ Esq., were Candidates, and at such Election the a^id 
i^oikm J?irvis was re.turp.ed a^ M^mbcar elected to. ^^rvei iu, thin 

present P^U^m^At iQx^ the. wd Bprpugl^ ^^i wh? re«^ aft^r the 
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denied upon the hustings, both by Mr. C- Berkeley 
and Mr. Fitzgerald. Mr. C. Berkeley was returned 

said return of the said John Jervis, a humble petition of certain 
Electors of the said Borough was presented to the House of 
Commons, complaining of the said Election and of the return of 
the said John Jerris. And whereas after the presenting of the 
said petition a Select Committee was duly appointed by the said 
House to hear and determine the matters thereof, and to report 
upon the same, and the said petition came on in due course to be 
heard and tried before the said Committee, and the said Com- 
mittee, after duly considering the said petition, came to certain 
resolutions which were in substance. That the said John Jervis 
was not duly elected a Burgess to serve in this present Parlia- 
ment for the Borough of Horsham, and that the last Election 
for the said borough, was a void Election. Whereupon the said 
determination was ordered to be entered in the journals of the 
House, and a new writ was afterwards ordered by the House to 
be issued for the Electing of a Burgess to serve in this present 
Parliament for the Borough of Horsham in the room of the 
said John Jervis, whose Election had been determined to be void, 
as above stated, and the said writ has been issued accordingly. 
And whereas the said William Robert Seymour Fitzgerald has de- 
clared himself to be a Candidate at the present Election of a 
Member to serve in Parliament for the said Borough : now we, 
the undersigned Pilfold Medwin and James Angus, being Elec- 
tors of the said Borough of Horsham, do hereby give notice, 
that before, during, and aftfer the said last mentioned Election, 
which has been held to be void as aforesaid, the said William 
Robert Seymour Fitzgerald did by himself, or by, or with some 
person or persons, or in some manner directly or indirectly, give 
or provide or cause or knowingly allow to be given or provided, 
wholly or partly at his expense, or pay wholly or in part, 
divers expenses incurred for meat, drink, entertainment, or 
provision, to or for divers persons having votes at the said 
EkctioDy for the purpose of corruptly influencing such persons 
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for Cheltenham by a majority of 169, out of 1887 
voters. Mr. Fitzgerald was returned for Horsham by 
a majority of 67 out of 297 voters. In the former 
case, Mr. Gardner petitioned and claimed the seat 
on the ground that the votes given for Mr. C. 
Berkeley had been thrown away in consequence of 
the notice ; and Lord E. Howard also petitioned 
and claimed the seat in the same way. The Com- 
mittees unseated the sitting Members respectively 
for treating at the former Election of 1847, as has 
been already mentioned. The question then came 

to give, or to refrain from giving their votes in the said Election, 
or for the purpose of corruptly rewarding such persons having 
votes at the said Election for having given or refrained from 
giving such votes at the said Election : and we do hereby give 
you further notice, that the said William Robert Seymour 
Fitzgerald having been so guilty of treating at the said last 
Election, is incapable of being elected, or sitting in Parliament 
ior the said Borough on the present vacancy, and therefore we, 
the undersigned, do accordingly object to, and protest against 
the nomination of the said William Robert Seymour Fitzgerald 
as a Candidate, and against the election and return of the said 
William Robert Seymour Fitzgerald as a Member to represent 
the said Borough at the present Election. And we do hereby 
give you notice, that M votes given in favour of the said William 
Robert Seymour Fitzgerald at this present Election of a Member 
to serve in Parliament for the said Borough will, on account 
of the ineligibility of the said William Robert Seymour Fitzgerald, 
be of no effect, but entirely lost and thrown away. Dated this 
28th day of June, 1848. 

(Signed) Pilfold Medwin. 

James Angus. 

Witness — Edward S. Dendy, 8, Storey's Gate. 
Davtd Moore, St. James's Square. 

G 
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for consideration, whether the votes which had 
been given to the sitting members had been thrown 
away, by reason of the notices. If they were, the 
unsuccessful Candidate was alleged to be entitled to 
the seat ; if not, then, as the return, so far as the 
sitting Members were concerned, had been held to 
be void, a new Election must take place. Perhaps 
a question of greater importance could not arise 
on the trial of a controverted Election. To place 
a Candidate with a minority of votes at the top of 
the poll, is to destroy all freedom of Election, 
which is the very essence of the Constitution. By 
the same rule that a Candidate may be placed there 
with a minority of a thousand votes, he may be 
placed there with only one, and that one perhaps 
his own, and thus a Constituency may be virtually 
disfranchised, and our representative system en- 
tirely destroyed. No one, therefore, will dispute 
the importance, at least, of such a question, and the 
necessity of carefully watching any decision by 
which the interests of the whole community may 
be affected. 

The question was not entirely new ; it had come 
before a Committee of the House of Commons in 
1819, when the principle involved in it had been 
fully discussed.* Mr. Swann and Mr. Anderdon 
had been Candidates at an Election for the borough 
of Penryn, when Mr. Swann was returned. Notice 
had been given by Mr. Anderdon to the Electors, 
that Mr. Swann had been guilty of bribery, in 

* C. & D. 55. 
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order to procure his return at that Election, and 
that consequently all votes given to Mr. Swann 
after that notice would be thrown away. The 
notice here referred to acts done at the same Elec- 
tion, and not to what had occurred at a previous 
Election, as was the case at Cheltenham and at 
Horsham. The principle, however, on which the 
validity of such a notice must he decided, is of 
course the same, whether it refers to the same or 
to a previous Election. If there is any difference 
between the two cases, it seems to be this, that the 
facts by which the votes are alleged to be thrown 
away are more likely to be within the knowledge 
of the Electors when the notice refers only to the 
Election which is actually going on, than when it 
refers to a previous Election, since which time the 
whole body of Electors may have been dhanged. 
The principle, however, on which such a question 
must be decided, cannot depend upon probabilities, 
but upon those rules alone which are warranted by 
the laws and practice of our Constitution. The 
fact that bribery had taken place at the Election, 
on the part of Mr. Swann, was not denied. It was 
admitted, indeed, to have been notorious, and on 
that ground it was argued that the petitioner ought 
to have the seat which Mr. Swann had lost. It 
was answered, that a mere charge of a disqualifi- 
cation had never been held sufficient ; to make it 
effective it ought to be backed by the resolution of 
a former Committee, or the judgment of a Court of 

o 2 
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Law, and that, if the Committee came to the resolu- 
tion, (which was not resisted), that the sitting Mem- 
ber had been guilty of bribery, still their judgment 
could not refer back to the time of the Election to 
perfect the disqualification. The Election was, 
of course, declared void, but the seat was not given 
to Mr. Anderdon. 

Since this decision the question does not appear 
to have occurred again before a Committee of the 
House of Commons till during the last Session.* 
It then came first before the second Cheltenham 
Committee, where it underwent the fullest discus- 
sion, and every authority which could bear upon 
the subject was freely canvassed. That Committee 
agreed with the former decision in the Penryn case, 
and held that no notice of a disqualification for 
bribery or treating could be valid unless such a 
charge were supported by the resolution of a former 
Committee, or the judgment of a Court of Law, or 
the person to be affected by it had himself admitted 
it.f A few days afterwards the second Horsham 

* A. D. 1848. 

f Upon the question, whether the notice was valid so as to 
cause votes given for the sitting member after such notice to be 
thrown away, and consequently to entitle the Candidate with a 
minority of votes to sit as a representative in Parliament, 
In the second Cheltenham Committee the members voted. 
In the affirmative, ^ In the negative. 

Captain Harris. Mr. B. Palmer. 

Sir Wm. Clay. Mr. Ogle, 

Mr. Thickn^se. 



85 

Committee was called upon to decide the same 
point. The cases were all brought before their 
notice, backed with the additional authority of the 

Upon the same qaestion in the second Horsham Committee 
the members voted, 

In the affirmative. In the negative. 

Dr. Bowring. Mr. Corry. 

Mr. Bunbury. Mr. Bramston. 

Mr. MoDsell. 

It has been said, that the voters at the second Cheltenham 
Election, when notice of Mr. C. Berkeley's disqualification was 
given to them, probably knew that on the Petition against the 
former return in 1847, Mr. C. Berkeley had asserted a claim for 
the seat, which for some reason or other had not been allowed ; 
and that they might therefore have imagined, either that a dis- 
qualification in Mr. C. Berkeley for bribery or treating had 
been proved on that Petition, and so the claim had been 
defeated ; or (if they had heard there was no judgment to that 
effect) that, as no disqualification had been then established, 
when it clearly might have been, it consequently did not exist. 
It is of course quite immaterial, as far as the principle on which 
the validity of the notice depends is concerned, whether the 
voters may have thought there was an existing judgment for or 
against Mr. C. Berkeley, on the charges of bribery and treating, 
if in point of fact there was no such judgment ; and to which no 
allusion was made in the notice. It is obvious that the second 
Cheltenham Committee considered there was no such judgment 
one way or the other ; as if there had been already a judgment 
by a former Committee, acquitting Mr. C. Berkeley of the charges 
of bribery and treating, they could not have even supposed 
that they had any jurisdiction to try him again for the same 
offence, and must at once have permitted him to retain the 
seat ; if, again, they considered there had been a previous 
judgment against him for either offence, (which of course there 
was not), their labours were singularly superfluous. 
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judgment which the second Cheltenham Committee 
had just pronounced. The Committee, however^ 
decided the other way ; held the notice valid, and 
gave Lord E. Howard the seat, who, accordingly, 
though he had a ininority of votes at the poll, 
sits now in Parliament as the representative of 
Horsham. 

As a Comttiittee give no reasons for their judg- 
ment, we are driven rather to speculate on what 
ground it was their judgment proceeded. The 
doctrine, that votes given to a Candidate after a full 
and distinct notice that he labours under an exist- 
ing legal incapacity are thrown away, and that in 
Buch a case a Candidate with a minority of votes has 
a right to he elected, is certainly well known to the 
law, and has been repeatedly acted upon. It has 
prevailed — with what justice will be hereafter con- 
isidered — as well in the elections of members of Par- 
liament, as in elections to inferior oflSces. It pro- 
ceeds upon the principle, that it is wilful obstinacy 
and misconduct in a voter to give his vote for a 
person labouring under a known incapacity. The 
incapacity must of course exist at the time of the 
tootice, otherwise it is pretty clear that it cannot be 
1;:tiowtt. Where the facts, from which the incapacity 
arises, are admitted, and the incapacity is merely a 
legal consequence from those facts, their ignorance 
0)f the law will not, it is said, in this case, any more 
than in others, excuse the want of knowledge in 
the voter, thiatt ^ch incapacity necesi^fily foUot^ 
from those ifacts, of the existence of which lie wias 
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fully aware. For instance : where it was admitted 
at the Election for Fife,* that General Skene, one of 
the Candidates, held the office of Baggage-master 
to the Forces and Inspector to the Roads, and notice 
was given that he was therefore incapable of being 
elected to Parliament, the votes were held to have 
been thrown away, and the other Candidate, who 
had a minority of votes, was seated upon Petition. 
There the fact that the Candidate held a particulsu* 
office was admitted ; the only question was as to 
what was, under the statute of Anne,t the legal 
consequence of such a fact. It is of course unne- 
cessary to examine the different cases in which 
votes have been held to be thrown away where 
they have been giv.en for a Candidate after express 
notice of his incapacity. In some, as in the Fife 
case, it will be found, that the fact, from which the 
incapacity arose, was admitted at the time when 
notice of it was given to the voters, or at least was 
not denied ; in others, that it was too notorious to 
require either ai> admission or a denial ; or at any 
rate, that it was capable of being easily ascertained ; 
in all it will be found that the disqualification actually 
existed when notice of it was given to the Electors,t 
arid that it was not contingent upon the result of any 

* Fife, 1 Lud. 455. t 6 Anne, c. 7. 

X See cases where this principle has been acted upon ia.Cop- 
porations^ &c. In all the disqualification existed at the time of 
the election, and seems to have been then admitted, or at least 
,not denied by the Candidates themselyes. B. Y.Hawkins, 10 East. 
2U'r R, v.JMonday, Cowp. bZ7 i Claridge v. Evelyn, 5 B. & A. 
81 ; R. V. Parry, 14 East. 543 ; »• y. Bridge, I M. & S. 76. 
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subsequent inquiry. In no case had it ever been 
held that a disqualification existed through bribery 
or treating, upon a mere charge of that offence, 
but only where that offence had been previously 
established by a conviction before a competent 
tribunal. 

Where a Candidate is the sheriff of the county, or 
the returning officer of the borough for which he 
stands ; where he is a clergyman, or a judge, or 
holds any known public office which renders him 
incapable of being elected to Parliament ; where, 
too, he is a minor,* or a contractor on account of the 
public service ; such facts being notorious or ad- 
mitted, the votes given for him after notice of the 
incapacity, have, upon the principle before noticed, 

* There are only two cases on the subject mentioned in the 
text where a Candidate, who was a minor, has been returned to 
Parliament. The Cockermouth, (18 Journ. 6/3), where the 
Sheriff returned the two Candidates by separate indentures, and 
stated in an Indorsement on the Precept that it had been proved 
at the Election that Sir Wilfred Lawson, (who had a majority of 
votes), was a minor. Each Candidate petitfoned the House against 
the return, but Sir Wilfred, afterwards, obtained leave from the 
House to withdraw bis Petition, admitting "he was a minor, and 
that he could not maintain a majority of votes." The other was 
the Flintshire Case, I Peck. 526, where Sir Thos. Mostyn, Bart, 
was returned. It appears that he was considerably under the age 
of twenty-one years, and notice, on that ground, had been given 
to the Sheriff of the county, (who was brother-in-law to Sir T. 
Mostyn), that he could not be put in nomination, but the 
Sheriff declared that he would return him, and did so. Sir T. 
Mostyn wrote to the Speaker (pursuant to the 28 Geo. 3, c. 52), 
and gave up the seat, and consequently did not appear before the 
Committee to defqnd the return^ 
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been held to be thrown away. Where, moreover^ 
there has been a previous judgment by a com- 
petent tribunal, actually existing at the time of 
the Election, that the Candidate has been guilty 
of an oflFence which renders him ineligible to 
Parliament, a notice given of such a judgment has 
also been held to bring this case within the same 
rule.* All that a subsequent inquiry can do, is 
not to call the disqualification into existence, but 
merely to ascertain, if disputed, the legal conse* 
quences of what is acknowledged to have existed, 
at the time of the Election. In such an inquiry, 
the form or complexion it may assume does not 
depend upon the guilt or innocence of the Can- 
didate ; there is no question respecting the motive 
or purpose with which any act is alleged to have, 
bean done. But when a disqualification is affixed 
as a penalty for an offence, and such an offence 
is made to depend on the motive with which an 
act is done, in what country or by what law can 
the guilty character of that act be assumed, and 
a penalty for it be said to exists before the motive 
of the accused in committing such an act has been 
determined by a competent tribunal, and there 
has been a conviction for the offence? Crimes 
of all denominations consist wholly in the pur- 
poses of the will producing the act. Actw non 



* Kircudbright, 1 Luders, 72; 2nd Southwark, Clifford, 130; 
2nd Canterbury, Clifford, 357. 
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f^dl reum nisi mens sit rea^ is the great text 
from which the whole moral of penal justice is 
deduced. A man attainted of treason or felony, 
is disqualified for Parliament,* but before at- 
tainder no such disqualification exists. Nay, the 
House of Commons has itself decided, that the 
being indicted for felony causes no disqualification 
until conviction. t The notice to the Electors, in 
the case now under consideration, contains a charge 
of a crime against the Candidate, and alleges a 
disqualification as consequent upon the commission 
of that crime. Unless, therefore, it is to be as- 
sumed, that the Electors are a body, not merely 
cognisant of the acts to which the notice of bribery 
or treating may refer, but also competent to decide 
on the motive with which such acts may have been 
done, or, in other words, to decide at once on the 
guilt or innocence of the Candidate, they could 
have no notice of a disqualification, which, without 
such guilty motive, could not exist. As it was, it 
took the second Cheltenham Committee ten days, 
and the second Horsham Committee twenty, to de- 
cide on the guilt or innocence of the sitting Mem- 
bers respectively, and the Electors are supposed to 
have been competent to decide the same question 
in hardly as many minutes. 

If the doctrine laid down by the second Horsham 
Committee be true, if the mere accusation of an 

* 4 Inst. 47. 

t 21 Jan. 1508, Eog, on El. 71. 
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offence is to constitute a sufficient notice to thd 
Eieetora of the disqualificatioa ef a Gaxididate, 
should that accusation be subsequently established 
to conviction, and if in such a case a right is to 
exist in a Committee to seat a Candidate who has 
only a minority of votes, no Constituency in the 
kingdom is safa. Nothing is easier than to make 
an accusation, and to take the chance of the result. 
The very accusation is likely to throw an Election 
into confusion, and to prejudice the right of the 
Electors. If an accusation of bribery or treating be 
sufficient for the purpose, provided a conviction for 
the offence afterwards take place, an accusation of 
felony, or any other crime, will, upon the same 
condition, be equally effectual. The new Act 
against Treasonable Speaking, is admirably suited 
for this purpose. The nature of the off^^nce is 
sufficiently vague, and moreover the commission 
of it is reasonably within the scope of all public 
men. Nor indeed does this conjecture seem by any 
means extravagant. Suppose, for instance, Mr. 
S. O'Brien, after he had committed treason, but 
before he had been tried or convicted for the 
offence, had stood as a Candidate for Parliament, 
and a notice of the crime and the consequent dis^ 
qualification had been given to the Electors ; in such 
a case, would a Committee of the House of Com- 
mons presume to try a Candidate for this felony or 
treason, and then decide that the notice of the 
crime to the Electors was sufficient to give the other 
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Candidate the seat, just according as the accused 
was convicted hy them or not? Or would they natu- 
rally require, what the Horsham Committee have 
decided the Electors had no right to demand, a con- 
viction for the offence by some competent tribunal 
to be produced to them, before they deprived the 
Electors of their constitutional right, and insulted 
them with a representative whom they had not 
chosen ? And if a Committee would require, as they 
would be bound to do, the production of such a 
conviction before they could determine whether the 
notice was sufficient or not, on what principle is it 
to be held that the Electors are not to be governed 
by the same law, and that, if they do not decide a 
matter of which they have no proof, and over which 
they have no jurisdiction, they are to be condemned 
to the heaviest of penalties, and to be virtually dis- 
franchised ? Whether the decision of the second 
Cheltenham Committee, or that of the second Hor- 
sham Committee be right, that the Constitution 
has been openly attacked by one decision or the 
other, cannot be denied. The law cannot have a 
double aspect : what is just and legal for one Con- 
stituency must be equally so for the other. Either 
Mr. Gardner had a right to a seat in Parliament, 
or Lord E, Howard had not. The undoubted pri- 
vileges of one body of Electors or of the other 
have been grossly violated. 

The consequences attending such a decision, and 
such an uncertain state of the law, may be felt 
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through every succeeding Parliament, and at some; 
time or other by every Constituency in the realm4 
It is perhaps unfortunate, as far as the importance of 
this question is concerned, that the lot of being 
saddled with such a representative has fallen upon 
one of the smaller boroughs of the kingdom. Had 
the Constituency of the West Riding found itself 
thus deprived of the Member it had chosen, 
and, in his stead, a Candidate, who, it may be, 
had but one vote at the poll, thrust into Parliament 
as its representative, the magnitude of the evil 
would, under any circumstances, at once have 
been felt. But if the only obstinacy of which those 
Electors had been guilty, and the only misconduct 
which could be laid to their charge, was in being 
ignorant of what did not exist, and which they had 
consequently no means of knowing, the crying griev- 
ance would have been openly proclaimed. Each 
Constituency would have felt that the cause was its 
own, and the public voice would have demanded an 
alteration in a system, by which the law was rendered 
uncertain, and no security was offered for the pro- 
tection of the rights of the people. 

A question of greater importance has hardly 
arisen since the Middlesex Election in 1 769. No 
doubt the nature of the incapacity, under which 
Mr. Wilkes was alleged to labour, was very dif- 
ferent to that now under consideration. But still 
the right of seating a Candidate who had a 
minority of votes, involved the same principle which 
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is now ftt stake. In^ther case the real question was, 
whether the Electors had notice of an incapacity 
which legally existed at the time when such notice 
was alleged to have been given to them. In the 
case of Mr. Wilkes, the judgment, such as it was, 
of which notice had been given to the Electors, 
existed before the Election ; the only question was 
as to the effect of it. In the present case, no judg- 
ment, from which a disqualification could alone 
arise, existed at all till long after the Election was at 
an end. If the expulsion of a Member by a resolution 
of the House of Commons, could itself create in 
him an incapacity of being re-elected, the incapa- 
city existed in the case of Mr. Wilkes, and notice 
of it had been fully given to the Electors. 
Nay, in his case, the Speaker's warrant for the 
Election expressly declared him to be ineligible by 
reason of a judgment of the House. It would hardly 
have occurred to the most strenuous supporter at 
that time of the power of the Commons — to any one, 
I say, who was prepared to contend to the utmost 
that ineligibility for Parliament was the lawful con- 
sequence of a judgment of expulsion from the House 
— that the mere notice to the Electors of the possibi- 
lity of such a judgment would be sufficient, if it were 
but afterwards obtained, to seat a Candidate with a 
minority of votes, and thus to disfranchise a Consti- 
tuency. Those who argued against the obstinacy of 
the voters, and declared for transferring the seat to 
Mr. Luttrell as a punishment for their miscQnduct, 
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appealed to the judgment of the House, of whieh 
those voters had ha* notice, and by which alone 
they contended a disqualification had been worked. 
Even then it was not until Mr, Wilkes had been 
three times returned to the House after his expul- 
sion, and his Election three times declared void, 
that the Electors were saddled with a represen- 
tative whom they had not chosen. The result is 
well known. The resolution by which the seat had 
been thus unjustly given to Mr. Luttrell was after- 
wards expunged from the Journals of the House, a^ 
** being subversive of the rights of the whole body 
of electors of this kingdom/** 

There were not wanting in those days men, in 
both Houses of Parliament^ who could see and 
feel the dangerous consequences of such a resolution, 
and who had the will and the power to vindicate 
the constitutional rights of the Electors. Lord 
Chatham in his place in the House of Lords, 
said : — " The county of Middlesex, my Lords, 
lately chose a gentleman, no way incapacitated by 
the law of the land, to be their representative : the 
number of voices which polled for this gentleman 
were 1 1 4S ; against him appears a Court Candidate, 
with 296 votes; yet notwithstanding the great 
majority in favour of the former, the House of 
Commons not only refuse to admit him, but 
actually appoint his opponent to the vacant seat, 
in defiance of all law, in defiance of all the execra- 
tions of their indignant countrymen. If a proce- 

* 3rd May, A. D. 1782. 
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dute of this nature is tolerated, what becomes of 
every franchise which we hold sacred in England. 
This is laying the axe at once to the root of our Con^ 
stitution, and arguing in extenuation of it, is only 
adding insult to injury, and desiring us to kiss the 
hand of the assassin, while he mercilessly plunges 
a dagger in our hearts."* 

We owe it indeed to the labours of that great 
man, to the writings of Junius, and of many others 
in the same cause, that the representative character 
of the Commons has not been invaded or destroyed. 
May it long be preserved to us in its integrity, and 
remain uninjured whether through our recklessness 
or neglect. 

Such was the question which was agitated 
in former days, and such is the question which 
has arisen in our own time. It now remains to 
be seen whether the representation in Parliament 
is to depend on the choice of the electors, and 
whether so sacred a right can be destroyed by 
giving notice at an Election of a disqualification 
which cannot then be known, and which only a sub* 
sequent inquiry can call into existence. Be the 
matter as it may, there are now upon the Journals 
of the House of Commons two contradictory resolu** 
tions, by one of which, at least, the rights of the 
Electors have been set at nought, and the 
best interests of the community openly dis- 
regarded. Which of those two resolutions is right, 

* Hansard's Pari. Hist. vol. zvi. 958. 
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which ought to be expunged from the Journals of thfe 
House, in order that so dangerous a precedent may 
not be bequeathed to posterity, the House itself can 
alone decide. Whatever may be the result, it is 
unnecessary to add that it is not the object of these 
remarks to throw any imputation on the motives of 
any member of the Committees, whose decisions 
have been discussed. The fault is more with the 
system than with them. Nay, the stress of the 
argument against the system lies in the assumption 
that each Committee did its best, and that such has 
been the result. 

VII. Should, however, the attention of Parlia- 
ment be directed^ as it ought, to the alteration of a 
system which is fraught with so many and such mon- 
strous evils, may it not be well worthy of considera- 
tion whqther, in the Election of Members of Parlia- 
ment, the Candidate, who has only a minority of votes, 
should, in any case whatever, be entitled to the seat, 
whether in short the whole doctrine which in this 
respect may have prevailed, should not at once and 
for ever be swept away ? The doctrine rests solely 
on the principle, that the voters have been guilty 
of a wilful violation of their duty in voting for a 
Candidate, whom they knew was incapable of being 
elected. As a matter of fact, in almost every case 
which the imagination can conceive, no such know- 
ledge exists on the part of the electors. There may, 
indeed, be cases, — most markedly different as they 
are from those which came before the second Chel- 
tenham and the second Horsham Committees, and 

H 
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which have been already discussed — where a Can- 
didate publicly admits that he holds an office ; or 
where he is seen to act at the Election in a capacity, 
such as being Sheriff or Returning Officer, which 
disqualifies him for Parliament ; or where he may 
openly at the hustings refuse to declare his qualifi- 
cation, which may be considered as a virtual admis- 
sion of his ineligibility. The cases, however, where 
the particular facts, from which the disqualification, 
as a matter of law, is said to arise, are admitted 
at the Election, or where they are actually seen or 
known at the time by the Electors themselves, are of 
rare occurrence, and, at any rate, cannot be suflBcient 
to warrant any general rule, which, if once laid 
down, must necessarily lead to the greatest injustice 
and to a violation of the avowed rights of the 
Electors. Take, for instance, the Fife case, which 
has already been noticed. Though General Skene, 
at the Election, admitted that he held the office 
of Baggage Master to the Forces and Inspector 
of the Roads, yet he protested that no disqualifica- 
tion arose from the possession of it. The question 
raised as to that particular office was entirely new, 
and turned upon the Statute of Anne;* and how many 
nice and difficult questions are involved in the con- 
struction of that statute. Whether the office is an 
old or a new one within its meaning? Whether, if 
the office be old, a change in its name and an alte- 
ration of some of its duties would make it a new one 
within the 25 s. ?f Whether an increase of salary 

"^ 6 AnnOk c 7. f ^^rth Berwick, 2 Dougl. 423. 
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to an old oflSce, (a point which has been more than 
once urged),* and a transfer of the patronage from 
the Lord Chancellor to the Crown,t would also have 
that effect ? Whether the office is a new one and held 
under the Crown, or only accepted yrom it; (in the 
former case, the Candidate cannot he elected at all, 
in the latter, his seat, if possessed at the time of the 
acceptance, is only vacated, and he may be re- 
elected) ? Whether the 26th section applies to new- 
offices as well as to old ? Whether an office from 
the Crown means only those offices which are in the 
immediate patronage of the Crown itself? Whether 
the acceptance of an office, which was in the gift 
of the Queen-Consort, but which, there being no 
Queen-Consort, had been given away by the Crown, 
was an office within that statute ?t Whether a 
grant of the office of Chamberlain and Secretary 
of the Principality of Scotland by the King, whilst 
holding the Principality of Scotland during the 
minority of the Prince of Wales, was a grant by 
the Crown ? which Lord Loughborough and Mr. 
Wallace, then Attorney-General, were inclined to 
think it was not, and it was only on the inspection 
of the grant itself that it appeared to be a grant by 
the Crown.^ These are some of the questions 
which, upon a notice being given, or an admission 
being made, that a particular office is held by a 
Candidate, the Electors may be called upon to 
decide at once, and if they come to a wrong 

* Saltash. A.D. 1739, 23 Journ.473. 2 Doug. 441. 

t Galway. F. and F. 579. J 2 HatseU 36. A,;). 1715- 

§ DambartoD, 4th Jaly, 1783 : Rogers on Elect. 56. 

H 2 
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decision the penalty of disfranchisement is virtu- 
ally awarded to them. Well, indeed, might Ad- 
dresses be presented to the Throne, praying to 
be informed with certainty of the offices to which 
the Act applied ;* it is obvious, however, that no 
sufficient certainty can be obtained so as to prevent 
questions arising, which must necessarily demand 
the profoundest learning and the most anxious 
consideration for the proper solution of them. 
It required the labours of some of the most able 
and learned Members of the House of Commons 
to determine, whether the office of Registrar of 
Hackney Carriages, to which Mr. Harvey had been 
appointed under 1 and 2 Vict. c. 79, was a new 
office of profit under the Crown, within the statute 
of Anne, by which his seat must be vacated.f 

It is ohvious that the same difficulties, which 
have just heen noticed, may occur, in a greater or 
less degree, in many other instances that might be 
adduced. Whether a contract which a Candidate 
may have entered into, is a contract within the 
22 George III. c. 145, by which he would be dis- 
qualified for Parliament? Such a case occurred 
at Leominster in 1826. It was admitted at the 
Election, that Mr. Bish, the Candidate, had made 

♦ 16 Feb. 1729. 15 Feb. 1779. 2 Hats. 42. 

+ The report was made the 2l8t February, 1839. The Com- 
mittee consisted of Mr. Attorney-General, Mr. W. W. Wynn, 
Sir F. Pollock, Mr. Solicitor-General, Lord Stanley, Serjeant 
Wilde, Sir J. Graham, Mr. Jervis, Mr. Cresswell, Mr. Sanford, 
Sir T, Acland, Mr. Aglionby, Mr. Goulburn, Mr. Ward, and 
Blr. Posey. 
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a contract for a Lottery with the Lords of the 
Treasury. But it was disputed, and legal opinions 
entitled to great weight were circulated among the 
voters to that effect, that disqualification for Par- 
liament was the legal consequence of such a con- 
tract. The question raised was one of great 
difficulty, depending on the construction of two 
Acts of Parliament,* increased, too, by the fact, 
that Mr. Walsh, a lottery contractor, had sat in 
the House from 1807 to 1812, when the Acts, 
under which the question arose, were in full 
operation. It was, however, decided, that Mr. 
Bish was ineligible ; and the Candidate, who had 
a minority of votes, and who had given a notice, 
such as it was, of the ineligibility of his opponent, 
obtained the seatf Nay, in the cases where a 
Candidate has been the Returning Officer, or where 
he has refused to declare his qualification, or 
declared one which was insufficient, what difficult 
and perplexing questions may arise, which it is 
utterly impossible for the Electors to decide ? In 
1842; Mr, Holdsworth was the Candidate for Wake- 
field. He had been appointed Returning Officer for 
that Borough ; an office which he had filled for several 
successive years, and had again accepted, but he had 
Sent in his resignation of it previous t6 the Elec- 
tion.; and another person had been nominated in 
his place, who acted in that capacity at the Election. 
Mr. Holdsworth was returned as the Member, and 

* 22 Geo. III. c. 45 ; 44 Geo. III. c, 93. 
t .^S* on £1. Appendix X. . 
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the question arose on Petition, whether, after having 
accepted the appointment of Returning Officer, he 
could legally resign it ; in short, whether he did 
not continue to be in Law the Returning Officer 
in spite of his resignation. It was decided, that, 
in point of Law, he still was the Returning Officer, 
and the Candidate, with a minority of votes, who 
had given notice of the disqualification, was seated 
in his stead.* 

In the Cork case,t and in the Belfast case,J the 
sitting Members had each sworn to a qualification, 
which, on inquiry, was found not to exist.§ The 
consequence was, that the voters who had believed 
the oaths of the Members, rather than the notice 
which had been served upon them, paid the 
penalty of their credulity by having their interests 
confided to a Representative whom they had not 
considered worthy of the trust. 

Such is the present state of the Law, and such 
the jeopardy in which the rights of every con- 
stituency in the kingdom are placed. The prin- 
ciple that ^* ignorantia legis neminem excusat," 
upon which the decisions in the cases just noticed 
turned, is one which is undisputed in the adminis- 
tration of justice. But can it be said to have any 
application to the conduct of voters at an Election ? 

* Bar. and Aust. 319. f I^* &nd 0. 391. 

X F. and F. 595. 

§ In the Cork case^ the notices were in the English language, 
and were not explained to the voters, many of whom could not 
read English. It is, however, added, in the Report of the case, 
that it was proved that they all knew the meaning of them. 
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In all cases of crimes against the State, the welfare 
of the community imperatively demands, that the 
ready and convenient plea of ignorance should not 
be tolerated ad an excuse for a violation of the 
Law. But can it be seriously urged, that an 
inability to determine the abstruse and difficult 
questions which may be suddenly thrust upon them, 
proves that gross misconduct and wilful violation 
of their duty which renders the voters deserving 
of disfranchisement ? In voting for the Candidate 
whom they think most worthy of public trust, they 
violate no law, they disregard no moral duty, even 
supposing they do not understand the legal con- 
sequence of some facts which have been brought 
to their notice. Such conduct has in it nothing 
of a criminal nature, nor can negligence itself be 
in any way imputed to it. The only charge that 
can be made against the voters, under such cir- 
cumstances, is, that compelled, as the generality 
of them have been, to labour in the humbler 
occupations of life, they are unable to solve, at a 
moment's notice, questions which the profoundest 
learning, acquired by years of indefatigable study, 
can, with time and the patient exercise of thought, 
hardly unravel. It is for this offence, and for no 
other, that they are condemned, it may be, to lose 
a privilege which will then only cease to be highly 
prized when the freedom of our country is sur- 
rendered or destroyed. 

In how many cases, too, is the assertion, that 
the voters knew the fact from which the dis- 
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qualification arose, even where they are said to 
have been admitted at the Election by the Can- 
didate himself, most perfectly untrue. They may 
possibly have been served with a notice to that 
efiect ; but what means have they of ascertaining 
whether the statements contained in the notice 
are true or false ? Where a Member has been 
ousted upon a Petition, containing, among other 
allegations, personal charges of bribery and treating, 
upon which a Committee has only come to a general 
Resolution that the Election is void, how can the 
voters, when served with a notice of such a Reso- 
lution, know on what grounds the Committee came 
to their decision? If the Committee held the 
Election void because a charge of bribery or treating 
was proved against the sitting Member^ he could 
not be again returned. If it could not be proved 
that their decision was on such a ground, he might 
safely be re-elected.* Even if the Committee had 
expressly resolved that bribery or treating was 
proved against the sitting Member, how could the 
mere rumour of such a resolution be deemed suffi- 
cient to establish the proof of the notice to that 
eflfect ? 

If, too, a Candidate on the hustings were to refuse 
to declare his qualification, (a case not very likely 
to occur), or as in the cases already noticed; were 
to declare a qualification which turned out to 
have no existence in fact ; or if he were pub- 

* 2nd Dungarvon, K. & 0. 8 ; 2nd Maidstone, F. & F. 661 ; 
Supra Note> p. 68. 
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licly to admit the possession of the office from 
which the disqualification was said to arise, how 
few voters would be really acquainted even with 
the facts that had thus openly taken place. Those 
who happened at the moment to be in sight of the 
hustings, and within reach of the voice of the Can- 
' didate, might perhaps become acquainted with the 
fact ; but as to the voters who were not so situated, 
who lived, it may be, and who polled at a distance, 
how could they discover whether the notice served 
upon them contained a statement of the truth or 
was only an electioneering hoax ? To whom could 
they apply for information ? If the objection were 
raised respecting the qualification of the Candidate, 
how could the Electors know whether the Candidate 
had refused to declare it; or if he had declared it', 
whether his declaration were correct or not ? Should 
they ask the Returning Officer? — he might be many 
miles off the polling place of the voter, and, even if 
he were present at it, he might not know, or might 
refuse to give any answer to the inquiry.* Besides, 
the Candidate is allowed four and twenty hours, 
after a request has been made to him, to make the 
declaration ; so that if he refused to make one,^he 
has time to think better of it ; and he may make it 
either before the Returning Officer; a Commis- 
sioner appointed for that purpose ; or a Justice of the 
Peace, who are to certify that fact, not to the voters, 
but to the Court of Chancery or to the Queen's 
Bench, and that too, at any time within three 

* See the Cork case : K. and O. 392. 
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months after the declaration has been made,* 
Even if a voter succeed in obtaining the best 
information in his power, the information may turn 
out to be false, and the voter, on that account, 
be held deserving of punishment ; for we have seen 
that a statement supported by the very oaths 
of the Members was not, when it was discovered 
to be incorrect, deemed a sufficient protection to 
the voters from the charge of wilful misconduct in 
believing it. The same difficulty obviously arises in 
every case where a fact is in question, the existence 
of which it is the interest of one party to assert, and 
of the other to deny. At any time to ascertain the 
truth is proverbially not an easy task ; but in the 
hurry and bustle of an Election, when fiction itself 
is highly prized and seems at least to be considered 
perfectly fair according to the rules of the game, 
what opportunity has a voter, with a notice thrust 
into his hands just as he is about to record his 
vote, of learning whether an assertion in it, (backed 
though it may be said to be, by an admission of 
the Candidate) is really true? The shortness of 
the time now allowed for the Election, the various 
polling places now allowed to exist ; (alterations 
which are acknowledged to have been most bene- 
ficial to the community) ; all combine to cut short 
any deliberation and to render hopeless any attempt 
at inquiry. The Election must proceed, and the vote 
must be given at once or not at all. 

The election of Members of Corporations stands 
upon a footing entirely different from that of Mem- 

* 1 and 2 Vict. c. 48. s. 3 and 4. 
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bers of Parliament. In the former case, the Elec- 
tion, before the Municipal Corporation Act, was 
rarely ever confined to a fixed day. If a Candi- 
date were proposed of whom enough was not known, 
the motion for his Election might generally have 
been postponed, and an opportunity given for ob- 
taining the required information ; or the Candidate 
might have been rejected at once, and the vacant 
place left still unoccupied, till some one was found 
who answered to the wishes of the mijority of the 
voters. But the Election of a Member of Parlia- 
ment must go on upon the given day, and upon no 
other ; and the only way of defeating one Candi- 
date, who may be proposed, is by voting for an- 
other ;* and if the Candidate, whom the voters are 
anxious to select, be suddenly, at the Election as- 
sailed by objections, it is quite impossible for them 
on such short notice, to find another person who 
may be willing and fit to represent them in Parlia- 
ment. Besides, the objections, which may exist to 
a Candidate for a Corporation, are comparatively 
easy to discover, and, depending as they do, upon 
local causes, which each inhabitant of the Borough 
has probably had the opportunity of examining, or 
discussing, are generally pretty well understood 
and freely canvassed long before the Candidate is 
proposed. The Candidate too, in such a case, 
is most frequently well known to every member 
of the Corporation. In many Boroughs, indeed, 
even before the Municipal Corporation Act, resi- 

* See Lord Mansfield's judgment in B. o. Monday, Cowp. 538. 
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dence there was a precedent qualification for 
becoming a Member of the Corporation ; though 
in others it may not have been necessary ; but in 
hardly any case would a Candidate offer to become 
one of a governing body, unless he were previ- 
ously acquainted with the members of it, and, 
indeed, with the other inhabitants of the Borough, 
whose affairs he was attempting to get placed under 
his control. But in an Election of a Member of 
Parliament, •the Candidate frequently comes from a 
distance, and the voters know nothing about him 
but what they read in his address, which, if well 
written, seldom contains very extensive or accurate 
information about any thing. 

Is it then desirable that in the Election of Mem- 
bers of Parliament this law, which is fraught with 
such monstrous injustice, should any longer be per- 
mitted to exist ; in short, that in any case whatever^ 
a Candidate, who has only a minority of votes, 
should be allowed to sit as the representative of 
a body, who have never invested him with that 
character ? 

It cannot be denied that the existence of such a 
law is an anomaly in the Constitution ^ that ia its 
operation it transfers the right of the electors to 
the elected, and tends, at least, to create a House 
of Commons which does not represent the people. 
The power thus exercised by the House enables 
them, under certain circumstances, not merely to 
reject, but to appoint their own Members, and to 
thrust upon a constituency as their representative. 
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a person, who may be the most inimical to their 
interests, and the object of their greatest contempt. 
The offence ought indeed to be great, and the neces- 
sity ought indeed to be urgent, which can justify such 
a punishment on the voters, and such a violation of 
the first principles of the Constitution. But is 
any danger to be feared from the abolition of the 
law ? Is it probable that the voters would unceasingly 
abuse their trust, and Elections be unceasingly 
nullified, so that the House of Commons would be 
shorn of its fair proportions, and its numbers be 
unconstitutionally diminished ? Doubtless, cistses 
may be imagined where the Electors might be 
guilty of obstinacy and misconduct. If they were 
to choose for their representative a Peer of the 
Realm, or a Bishop in full costume, (the dress 
being material when the question of notice is 
considered), and were, time after time, as the return 
was held void, and a new writ issued, to persist in 
the notorious abuse of their privileges, . by re-elect- 
ing the same ineligible Candidate, could it he 
doubted, it might be asked, but that the Electors 
in continuing such a struggle, knew perfectly well 
they were selecting as their representative a person 
who was incapable of sitting in the House of Com- 
mons ? 

It is, perhaps, impossible to mention any law, to 
the operation of which in all possible cases, some 
exceptions may not be taken. The very exception, 
is generally said to prove the truth and justice of 
the rule. It is one thing to guard against a pro- 
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bable abuse, it is another thing to obtain protection 
from every evil which the imagination may conceive. 
Laws are made for the regulation of the conduct, 
as experienced in the ordinary course of human 
events; not on the expectation of extraordinary 
circumstances which are beyond the power of rea- 
sonable calculation. That Electors should persist 
in such an abuse of their trust, as has just been con- 
templated, is not only an improbable event, but, as 
far as history can tell us, is not likely to occur 
except in the assertion of a right which they 
felt had been unjustly invaded. We know well the 
noble struggle that the Middlesex Electors made 
for their liberties in 1769, and on which side of 
that contest justice lay, public opinion has long 
pronounced. It would be as reasonable to suppose 
that each Member of the House of Commons 
would follow the example of Mr, S. O'Brien; 
when, if they all met with his fate, the House of 
Commons would of course cease to exist. Such an 
event supposes a revolution, and consequently a 
dissolution of all government. Cases of this extreme 
description the law itself refuses to contemplate, and 
does not profess to supply a remedy for an evil, 
which it is fairly presumed will never exist. Should, 
however, the Electors grossly abuse their trust, 
whether in such a case as has just been supposed, 
or in the indulgence of general corruption, the fact 
that they may be left without a Representative in 
Parliament, or that they may be visited with disfran- 
chisement, offers some security at least that such 
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conduct would not be without its reward. It is 
true, indeed, that the minority might thus suffer 
for the faults of the majority ; but can any case 
be suggested where a punishment is inflicted on a 
body of men in which many innocent persons must 
not necessarily share a fate which no conduct on 
their part has deserved ? Be the matter as it may, 
that this law as it now exists, is false in its prin- 
ciple, unjust in its operation, and a mere snare to 
the unwary, cannot be denied : whether the aboli- 
tion of it could possibly be productive of greater 
evil or grosser injustice, must be left to the deter- 
mination of the Legislature alone. 

VIII. But these are not the only evils of which^ 
under the present system, every Constituency in 
the kingdom has a right to complain. The ex- 
treme unfitness of the tribunal upon whose deci- 
sion the privileges of the Electors are made to 
depend, the consequent uncertainty in the law, 
place the very existence of those privileges in the 
greatest jeopardy. The Law, to which, in this country 
at least, we have been taught to look as offering 
some guarantee for the preservation of our ac- 
knowledged rights, in this respect offers none. 
The decision of to-day forms no precedent for the 
decision of to-morrow j nor can it, while the con- 
stitution of the tribunal, which has pronounced the 
decision, is such as to render impossible any respect 
for its judgment. From that judgment, however, 
there is no appeal, and those who have been com- 
pelled to suffer by it, have not even the solace of 
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knowing that it may form some guide for the regu- 
lation of their future conduct. Questions pf the 
most difficult and complicated character, necessarily 
involving nice points of law, which those who have 
devoted a whole life to its study and practice, would 
hesitate, without much time and thought, to decide, 
are left to the determination of persons who are fre- 
quently unacquainted with the very principles upon 
which they depend. It is no disparagement to the 
Members of many a Committee of the House of 
Commons, to say, that their whole lives and occu- 
pations have rendered them unfit for such a 
duty. How can a person who, it may be, has just 
left the University, or who has devoted every hour 
of his existence to the business of trade, be com- 
petent for such a task ? No one doubts that there 
are, and always will be, in the House of CommoBS 
men, whom Nature has endowed with her choicest 
gifts, and who exercise, in the determination of 
any question before them, all the wisdom and inte- 
grity which they eminently possess. No one doubts, 
too, that there are in that House Members, who 
may become worthy successors of those who now 
occupy the Bench. But whether a Committee of 
the House may contain among them any one of 
such Members, or whether, if there be one, he may 
have sufficient authority, even if he be disposed to 
volunteer the exercise of it, to guide and direct the 
other Members in their judgment on the subjects 
before them, is a matter of the purest accident. 
Upon such accident, however, are the most valuable 
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privileges known to the Constitution made to depend, 
and by such a tribunal are questions of a civil 
and criminal nature, in comparison with which, 
nine hundred and ninety-nine out of a thousand 
cases, which are tried in our Courts of Law, yield 
in importance, left to be determined. Well, indeed, 
may it have happened that such tribunals have 
been frequently spoken of with disrespect, and that, 
in former Parliaments, imputations of a graver 
character have been cast upon the motives which 
have influenced their decisions. So short time ago 
as in 1844, Mr. Gisbome stated in his place in the 
House of Commons that* ** He had that morning 
examined the Journals of the House, to see how 
far the decisions of the Committees since the pass- 
ing of the Act, would bear a party aspect, (and he 
had excluded the Committees which were proved 
to have ended in compromises, viz« : Lewes, 
Penryn, Nottingham, Bridport, and Reading), and 
he found that twenty-five Committees had decided 
in conformity with the politics of the majority of the 
Members who formed those Committees, and eight 
had decided the other way. The latter Committees 
seem to have acted much less in conformity with 
the politics of the majority than those did in the 
first instance." Though the facts mentioned by 
Mr. Gisborne do not seem 'conclusively to warrant 
the imputation which the statement of them was 

* Hansard, Vol. 73, 1534. 

I 
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evidently meant to convey, yet it cannot be de&i- 
rable that a system should be continued which 
places the conduct of Members of the House of 
Commons under suspicion. The only explanation 
or apology that has ever been offered for such, 
conduct, as was suggested by Mr. Gisborne's obaer- 
vation, rests on the extreme unfitness of the tri- 
bunal for the purpose for which it was constituted. 
In 1843 Lord John Russell said, in his place in 
the House of Commons, " Former Committees of 
that House, whether composed of eleven or thirteen 
gentlemen, had fallen into error, not from any wisk 
or determination to act with partiality and injustice^ 
but because from being unable to discriminate as 
to the character of the evidence, or the arguments 
of the lawyers who spoke so ably and eloquently 
before them ; being consequently in doubt and 
unable to form a decided judgment on the question^ 
they gave their votes according to the bias of their 
political sentiments. This arose, not from any 
determination to do wrong^ but from the natural 
consequences of having the tribunal composed of unfit 
judges.'** 

This is probably the real truth of the case- 
Placed in situations to which they are unequal, and 
fettered by a system for the existence of which they 
are not responsible, and which it would require 
much energy and resolution to alter or destroy,, 
men naturally fall in with the current, and care not 

* Hanaard, Vol 68, 162. 
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to ask themselves whether the conduct th6y are 
pursuing, sanctioned, as it seems to be, by general 
example, is at variance with the higher duties of 
morality and justice. If the accusation were made 
against an individual, that in sitting in judgment 
on a fellow-countryman, whether on a question in- 
volving a civil right, or a charge for a criminal 
offence, he had been influenced in his judgment, not 
by the evidence produced before him or the justice 
of the case, by which alone he had solemnly sworn 
to decide, but by political bias and prejudice; what 
man is there who would not feel the stain affixed to 
his character by such an accusation, and repel 
•it, if in his power, with the utmost horror and 
indignation ? Upon any mind, not lost to all sense of 
shame, such an accusation, if supported by truth, 
would inflict a degradation worse than death itself. 
But experience has long taught us that bodies of 
men have, at least in former times, been known 
readily to perpetrate what, as individuals, they would 
be ashamed even to attempt. The fault, too, it may 
be fairly said, in matters of the nature now under 
<liscussion, is not with them, but with the system 
over which they have no control. It may be " they 
have no determination to do wrong,** however much 
injustice from the circumstances in which they are 
placed they may unwittingly perpetrate. But what- 
ever faults there may undeniably be in any system, 
they can form no excuse for individual misconduct, 
if any such exi^t. - Our own history has declared 
ib us in terms not to be mistaken, that no person, 

I 2 
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however exalted his position, and however illus- 
trious he may be by learning or by science, shall 
be allowed to appeal to usage or to custom as an 
excuse for a violation of those rules of morality and 
' justice upon the maintenance of which all human 
society depends. 

While then such are the defects of the present 
system by which controverted Elections are deter- 
mined, while the reason of this defect is universally 
admitted, and while the Law which regulates the 
rights of the Electors, from the uncertain interpre- 
tation of it, is a mockery and a snare, and justice 
itself is under suspicion, can it be doubted that some 
remedy should be sought by which that law can 
be rendered more sure, and the rights of the 
Electors be better secured ? Can it be doubted 
that the only mode by which such an object, which 
all profess to desire, can be really eflfected, is by 
allowing that law to be determined by those alone 
who are competent to the task ? Can it be pre- 
tended or even surmised, that the same evils, 
which now prevail, will not continue to exist, unless 
that law is interpreted by those whom education 
and eminent ability have qualified for such a duty, 
and in whom experience has taught us to |)lace the 
fullest confidence ? 

It seems, indeed, somewhat strange, that, jealous 
though the House of Commons has ever shewn itself 
of its privileges, it should never have occurred to 
its Members, when oppreesed by difficult and 
complicated questions of law, to suggest some 
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method by which judicial advice might be obtained 
in order to guide their decisions, and to effect 
some uniformity and certainty in the law. Such 
a course has been followed by some of the in- 
ferior tribunals of the kingdom, and such a course, 
in questions of importance, is uniformly adopted by 
the Upper House of Parliament. It violates no 
privilege which the Peers may possess, it derogates 
not one iota from their honour ; but on the con- 
trary, gives to their judgments a solemnity and an 
authority, which ensures for them universal respect. 
Few questions, too, which come before the House 
of Lords, even in its judical capacity, can be of 
greater importance than those which arise before 
the Commons on the trial of a controverted Election. 
Whether the rights of the contending parties are 
considered ; the criminal charges which may be 
brought forward and investigated ; the privileges, 
nay, the existence of whole constituencies, which 
may be involved in the discussion ; on every con- 
sideration it is manifest that great private and public 
interests are at stake in the matters which Com- 
mittees are thus called upon to determine. And if 
such be the real and constitutional importance of 
the subjects placed under their jurisdiction ; and if 
the investigation of those subjects is attended with 
legal diflSculties, which they cannot unravel or over- 
come, why should the Members of the Lower House 
of Parliament be reluctant to receive from the 
purest source the advice, which other tribunals in 
the kingdom are anxious to obtain ? 
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Might liot then a Committee 6f the Houde of 
Commons when, after an investigation of the faotd 
alleged, in a Petition, they found that the question 
turned entirely upon a point of law, send a special 
.case to the Court of Common Pleas* for their opinion 
on the matter ? The judgment of the Committee 
.might either be. given in the first instance, (as is 
usual at Quarter Sessions, when a case is reserved 
for the opinion of the Queen's Bench), subject to 
the opinion of the Court ; or, if that course be 
^thought unadvisable, and derogatory to the dignity 
of the House, the Committee might, before they give 
any judgment of their own, send down the case for 
the advice of the Court, and then, upon receiving 
.the report, adopt it as their own. In order, as 
much as possible, to avoid delay, this Court might 
be enabled and directed to meet at once for the 
.consideration of the question referred to them, and 
perhaps it might be desirable that not less than 
three Judges of the Court should be obliged to sit 
for that purpose. Even if the Committee should 
have the power to adopt or to reject the judgment 
of the Court, and that too whether the Judges were 

' * This Court is mentioned because the House has abready 
selected it for the determination of any question which may be re- 
served from the Revision Court for the opinion of the Judges. A 
Court however might be formed for the consideration of questions 
of this nature on a principle similar to that which has been estab- 
lished for criminal appeals ; provided of course that no Judge who 
•may be a Member of the Upper House of Parliament should at- 
tend it. 
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tinanimous or not, much practical (Jifficulty woul21 
not be likely to arise from the reservation of such a 
power. It is not probable that where the Court 
«hall have given a unanimous judgment on a ques- 
tion, that any Committee will be found hardy enough 
to brave public opinion by deciding in opposition 
to such a judgment. It may by many indeed be 
thought preferable to render it compulsory oh a 
Committee in all cases to adopt the judgment of the 
Court ; for times of political excitement may arise, 
when, (it may be urged), it would be dangerous to 
leave more than necessary power in the hands of 
those who might be unscrupulous in the exercise of 
it. However it must, of course, be entirely in the 
discretion of the Committee whether a case for the 
opinion of the Court be granted or not ; and the 
same Committee, who grant the case, will not be 
likely to defeat the whole object for which they 
must be supposed to have granted it, by refusing to 
listen to the advice they have voluntarily obtained. 
Besides, there might always be a controlling power 
in the House itself to receive or to reject the report 
of the Committee, and to render it conformable to 
the judgment of the Court. 

That the adoption of such a course might effect 
some uniformity in the decisions of Committees, and 
consequently be productive of great benefit to the 
community, can hardly be denied. Moreover the 
questions between the contending parties often turn 
upon a point of law alone, and in such cases the 
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facts might, (if not agreed upon by the parties 
themselves, as would frequently happen), be more 
speedily found by the Committee, and stated in a 
special case for the opinion of the Court Thus, 
the time and expense, now usually spent in the 
contest, would be most materially diminished* 
Numerous instances of questions of this nature will 
reatlily occur to the mind of any person, who has 
ever thought upon the subject. Whether a person — 
to repeat what has before been observed — by reaaoo 
of any office he may hold, or from any similar cause^ la 
ineligible to Parliament ? Or, — to take the questions 
which occurred during the last session, and which 
have been already discussed , — Whether a Committee 
on the trial of a Petition against the return at one 
Election, has any power to investigate the pnv 
ceedings at another? Whether the offence, of 
which the second Cheltenham Committee found 
Mr. C. Berkeley to have been guilty at the Election 
for Cheltenham in 1847f rendered him incapable 
of being elected or sitting in Parliament for that 
Borough at the Election of 1848 ? Whether the 
Treating, by which alone a disqualification for Par- 
liament can be effected, must not be within the 
Stat. 5 & 6 Yictt c. 102. s. 2^. and be found to have 
been at the expense of the Candidate, and for 
a corrupt purpose ? Whether the notices, (if 
such questions are ever again permitted to 
exist), given at the Cheltenham Election in 1848^ 
and at the Horsham Election in 1848, were valid 
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so as to cause votes given for the sitting MetQ>- 
bers respectively, after such notices, to be thrown 
away, and to entitle the Candidate with a minority 
of votes to sit as a Representative in Parliament ? 
Many other instances might be produced of ques- 
tions affecting the validity of a return^ which it 
might be very desirable to set at rest by a judicial 
decision, and if some measure were adopted by 
which that object could be obtained^ not only 
would the Electors feel that their constitutional 
rights were more firmly secured to them, but the 
House of Commons itself would find that by the 
respect which would then be entertained for its 
decisions, its own power would be strengthened 
and its own dignity more surely preserved. The 
House of Commons, too, has already adopted the 
course here suggested with reference to the cases 
which arise at the Revision Court, and thus many 
difficult questions, by which Elections might be 
affected, have been decided, and sl uniformity in the 
law most beneficially secured. Such uniformity 
cannot be effected without giving to a Committee 
the power of obtaining the advice or the judgment 
of some superior Court, and where such uniformity 
does not exist, and no respect is entertained for the 
ordinary decisions of tribunals avowedly incom- 
petent, political caprice, or worse motives, will con- 
stantly govern a decision which justice alone ought 
to influence and determine. 

But it may be said, that the course here suggested 
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•V/ill go but a very small way towards remedying 
the evils which, under the present system, are 
admitted to exist. The very suggestion is founded 
on the incompetency and unfairness of the present 
•Tribunal, and the same Committee who mav be 
incompetent to decide a legal point, when it arises, 
may even not know that it arises at all ; or, if they 
do see upon what the question at issue turns, may 
refuse to send a case to the Court, by which their 
own opinion may be thwarted or overruled. Be- 
sides, it is perfectly obvious, that, in the course of 
an inquiry, many difficult questions of evidence 
and other matters may arise, upon which it would 
be impossible to grant any case at all, as no decision 
upon these questions would be final or conclusive 
xm the real issue between the parties ; and it would 
be quite impracticable to obtain any opinion of the 
Court in the middle of an inquiry, and to stay 
proceedings from time to time till that opinion 
t;ould be obtained. In order to obviate such ac- 
knowledged difficulties, and really to administer 
justice, can it be seriously contended, that it is not 
absolutely necessary that some person should preside 
over the inquiry who is really competent to the 
task? Can it be contended, that, without the 
presence of such an authority to regulate and 
control these civil and criminal proceedings, the 
Law will not continue, as heretofore, a snare to the 
unwary, and justice itself an empty name ? The 
bnly mode by which the presence of such an au- 
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thority could be adequately secured, would be by 
permitting one of the Common Law Judges to 
preside at tbe trial of Controverted Elections.* 
The Committee might still consist, as now, of five 
Members of the House, who migbt fill the province 
of a Jury, to whose decision the facts of the casd 
might be wholly submitted ; but all questions 
relating to the admissibility of evidence, or to the 
Law, should be left to the opinion of the Judge 
alone. The power, (as before suggested), of granting 
a special case for the opinion of the Court, (of 
which the Judge who had presided in the Com<> 
mittee, from which the case had come, should form 
no part,) might still exist; and it would certainly 
be advisable to leave that power, (as it could only 
be exercised on questions of Law), in the hands of 
the Judge alone. The Committee, of course, 
should be bound to make a report to the House, 
authenticated by the signature of the Judge who 
presided, of the exact question which was left for 
their decision, and of the verdict which they had 
found upon the facts. If any question of Law had 
arisen in the case, the Committee should also include 
in their report, not merely the opinion of the Judgd 
on such question, but the reasons by which it had 
been supported. 

If such a plan were adopted, it may, with no 

* See the plan proposed by Lord Brougham, for the inTesti- 
gation, by both Houses of Parliament, of the conduct of a 
Borough with a view to its disfranchisement. (Hansard's Paf. 
Peb. Vol. 62. 1358. 
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unreasonable expectation, be saidi that the trial 
of an Election Petition would occupy probably one- 
tenth or one-twentieth part of the time that is now 
necessary for its investigation. The knowledge of 
the real point at issue ; the discarding all useless 
and irrelevant evidence ; the order and regularity 
which would be observed in the proceedings, which 
it is impossible either to practise or to enforce 
before an incompetent tribunal; — all would tend 
not only to shorten the inquiry, but to satisfy the 
public mind of the justice with which it was con- 
ducted. Such a plan, too, would be perfectly 
feasible with the present complement of Judges. 
Even in Term-time, if two of the Puisne Judges 
were taken for this purpose from each of the three 
Courts, two Judges would be left to sit there in 
Banco, which would be quite sufficient for the dis- 
patch of the ordinary business. Thus, not less than 
six Committees, if need be, could be sitting at the 
same time ; a greater number than is likely to be 
wanted. The only time during which it would not 
be possible to secure the attendance of the Common 
Law Judges would be during the Assizes ; a period 
of a few weeks only, which would hardly be found 
to cause any practical inconvenience in the working 
of such a system. If, indeed, under the peculiar 
circumstances of any particular case, and the time 
at which it might arise, any delay should thus be 
caused in appointing a Committee for the Trial of 
an Election Petition, or in procuring the attendance 
of a sufficient number of the Judges to decide on 
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the special case, such delay would be more than 
counterbalanced by the many great and obvious 
advantages which the presence of a Judge at such 
a Trial must necessarily ensure, or which the 
opinion of the Court, when given, would necessarily 
confer. Besides, General Elections do not occur 
every year, and any temporary inconvenience, if 
even that could be said really to exist, would not 
be likely to be attended with any prejudice to the 
community. 

It may perhaps be thought singular, that when 
Mr. Grenville, in proposing to transfer the Trial 
of Controverted Elections from the House to a 
Committee, assimilated his plan to the trial by 
jury,* and rested it upon that principle, he should 
have left out that, without which trial by jury would 
have become a worthless form, and never could 
have gained the respect or confidence of the 
country, viz. the presence at it of a Judge, who is 
invested with the ability and power to regulate 
the evidence and to declare the law by which the 
verdict is to be given. It is easy, however, to 
criticise a system, the defects of which, until it had 
been tried, could not be clearly understood. That 
the system introduced by Mr. Grenville has tended, 
at least, to remove a crying evil and a national 
disgrace, no one can venture to deny; and we 
owe it to him that the first noble effort was made 
to give some check (to use his own language) *^ to 

* Hansard, Pari. Hy. Vol. 16. 905. 



the abominable prostitution of the House of Conf*^ 
mons in Elections }"* and be has left behind him a 
great and respected name, which will be reaiem- 
bered with lasting gratitude, and live for ever in 
the history of our country. 

The truth, however, really is, that had Mr. 
Grenville ventured to propose that any proceedings 
before a Committee of the House of Commons should 
be controlled by the opinion, or even assisted by the 
advice of a Judge, the House at that time would not 
for one moment have listened to the proposition. 
Eighty years have now nearly elapsed since the 
jurisdiction over Election Petitions was wrested 
from the House, and no similar period can be 
pointed out in history which has been marked by 
greater events, or in which a greater revolution has 
been made in public opinion. The necessity of 
preserving such a jurisdiction to the House at all, 
or to any portion of it, is not now as formerly felt to 
exist, and the privileges of the House of Commons 
are no longer supposed to be identified with the 
liberties of the nation. Moreover, an alteration 
has taken place even in the opinion of many Members 
of the House itself, and there are among them many 
who are anxious that some course should be adopted 
by which the law of the land should be rightly in* 
terpreted, and justice be really administered. To 
some, indeed, the incompetency of the present 
tribunal to which Election Petitions are referred, 

* Hansard's Pari. Hy. Vol. 16. 903. n. 
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the conflicting decisions which unceasingly occur, and 
the serious injustice that has been done by it ; the 
imputations, moreover, which, rightly or wrongly, 
have been publicly cast upon its Members, (and no- 
where more frequently than in the House itself), 
afford an overpowering reason that a system so justly 
decried should be abolished at any cost. Yet to 
others doubtless, though fully sensible of the evik 
which exist, and really anxious to remove them, no 
measure could be more unpalatable than one by 
which it was proposed, that any thing, in which the 
House of Commons is concerned, should be regu- 
lated by a Judge. The Law, it is urged, by which 
proceedings before Parliament are regulated, is 
unknown to the Judges, and cannot be explained 
by them ; and in support of such an assertion the 
authority of Sir E. Coke* is usually quoted, who says, 
in enumerating the several laws which are within 
this realm, that the " Lex et consuetude Parliamenti 
est ab omnibus qusBrenda, k multis ignorata, et k 
paucis cognita.'* Even supposing, that this^ 
doctrine, disputed as it was by Lord Holt,t were 
true, and also, that it followed from it, (as any 
thing may be said to do from a source that is 
unknown), among other consequences, that the' 

* Cok. 1. Inst. 11. b. 4. Inst. 15. 

f Lord Holt observed^ ^^ as to what my Lord Coke says^ that the 
Lex Parliamenti est a moltis ignorata^ that is only because they 
will not apply themselves to understand it." Q. v. Patey. 2: 
Lord Raym. 1114. 
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Houses of Parliament had» either together cfr 
separately, a right to pursue an inquiry witli 
reference to any puhlic matter, in whatever way 
they pleased, in order to obtain information upon 
which some future measure were to be grounded, 
still it can hardly be contended, that such a doctrine 
has the slightest application to the subject now 
under discussion. Indeed, in inquiries instituted 
solely with a view to a public measure, and when 
Parliament may not have considered its power to be 
bounded by the Qrdinary rules of Law, it has 
generally shewn itself anxious to be assisted hy 
judicial advice, and no principle has ever yet bera 
suggested, nor has any reason ever yet been 
advanced, which could justify or excuse the exercise 
of such a power by a Committee on the trial of a 
Controverted Election. 

Those who Petition against a return do so in a 
private capacity, and not as public accusers. Thay 
do so at their own private expense, and in the asser- 
tion of a private right. That right is claimed 
and exercised by the Common and Statute Law of 
the Realm, and the offences, by the commission of 
which such right may be defeated, are declared and 
regulated by that Law alone. At one time, indeed^ 
it was asserted that the House of Commons could 
alone decide whether a person was entitled to vote 
at an Election, and that the Law, by which that 
vote could be given, was known only within its walls^'^ 

* Ashby V. White, 2 Ld. Reym. 938. 
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but the Hougb itself has, in our own days, given the 
best proof that such an assertion was unfounded, by 
placing in other bands the revision of the Regio^ter 
of Voters, and allowing an appeal from that revision 
to a Court of Law. 

But it is often urged that to let a Judge preside 
over a political inquiry would tend to lower the dignity 
and purity of the Bench. This argument, (if those 
who use it are serious in doing so), would, if pushed 
to its legitimate extent, prevent any action for a 
bill incurred at an Election, and above all, any 
charge for a political offence from being tried by the 
ordinary tribunals of the country. The fear, howr 
ever, that the honour of the Bench would be tar- 
nished or suspected, by placing such a power in its 
hands is, as far as history and experience can teach 
us, most groundless and unjust. The truth, more- 
over, seems to be, that it is more in accordance 
with the theory and usage of the Constitution, that 
Parliament should be assisted in any investigation 
before it, in which questions of Law may be involved, 
by judicial advice. 

Whilst the two Houses sat together, the Members 
would naturally be guided in their decision on 
any legal matter before them by the opinion of 
the Law I^rds. When the Houses became sepa- 
rated, the only questions at that time, involving 
the determination of any civil rights or charges 
of a criminal nature, came before the Upper 
House of Parliament alone, which, of course. 
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always possessed amongst its members pfersond 
filling the highest judicial positions in the country, 
who were then, as at present, assisted by the 
opinion of the Judges whenever they required it: 
The House of Commons performed no such func* 
tions, nor, as it could not administer an okth, 
had it the powers necessary for the exercise of 
them. It was perhaps for this reason, and the 
advantages the Commons derived from it in other 
respects, and also because it was convenient that 
the two Houses should, in any important measure, 
act upon the same evidence, that a Joint Committee 
of the two Houses was frequently appointed to 
conduct a public inquiry; a practice which was 
continued till nearly the end of the last century. 
The right of the Commons to determine contested 
Elections grew up imperceptibly, and in the natural 
assertion of those privileges which were then essen- 
tial to their existence. That right, however, does 
not appear to have been at first very clearly under- 
stood or acknowledged, for in 1672 the Chancellor 
claimed the power, when vacancies had occurred 
during the recess, of issuing, of his own accord. Writs 
for the new Elections, and of deciding oh the validity 
of the returns ;• though the House, of cbursfe, 
wrested it from his hands. In exercising a riglit 
of this description, the Commons undertook the 
performance of a dut^ for which, in its very nature, 
it was necessarily unqualified ; and which had 

* North's Examen. 56. Hans. Par. Hist. Vol. 4. 507, 
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obyiouslj never be^ contemplated by the €oD9titu- 
tion. Indeed, the existence of a Court having juris- 
diction over nice and difficult questions of law 
without the power of obtaining the assistance, or 
being subject to the control of a judicial authority^ 
was an anomaly, for which the history of our country 
offered no precedent* Hence it arose, that the law, 
by which questions respecting Controverted Elec- 
tions ought alone to have been determined, but which 
could not be understood, was never even thought of; 
arid the decision of an Election Petition was merely 
considered as a fair trial of the strength of political 
parties in the House. The sense of fame and esti-* 
mation, one at least of the greatest controlling 
powers on earth, was naturally not felt by a large 
body of rhen ; for the share of infamy that is likely 
to fall to the lot of each individual in public acts, is 
9 mall indeed. The abuse, too, of power when pr^i^- 
tised by a multitude, appears to have the api»roval 
of a public judgment in its favour. The same evils 
continued, though slightly mitigated, when the trial 
of Election Petitions was transferred to a Committee 
under Mr. Grenville's Act. And though the respbn^ 
sibility of the Members, who form such Committees, 
has been still further increased by a reduction of 
their numbers, (and which reduction seems to have 
been made as far as is teasonable), yet the want of 
Bome judicial authority to preside over the inquiry 
still continues io be the great defect in the system ; 
for it never can be hoped, nor indeed is it fair to 

K 2 
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expect that while this radical^ evil exists, the law can 
he interpreted, or justice effectively administered* 

Some have imagined that the allowing a Judge 
to he present at such a trial as an Assessor only^ 
whose opinion could he ohtained when a necessity 
arose, would be sufficient to answer the purpose 
ahove noticed ; and moreover, would he more cg*i- 
sistent with the dignity and authority of the Honse 
of Commons. But to ask an opinion, which can 
he of any real use in an inquiry, supposes some 
knowledge, on the part of those who ask it, of the 
actual question at issue. The Committee might 
either not know what that question really was, ef^ 
if pointed out to them hy the parties before them, 
might not choose to ask for advice, and whether 
such advice were asked for or not, might prefer 
trusting merely to their own judgment It is, of 
course, not very likely that a Judge would volunteer 
an opinion, which, unless required from him, he 
had no authority to give, and which, if given, 
might be treated with neglect. In the Upper 
House of Parliament, when the assistance of the 
Judges is desired, the matter on which their opinion 
is requested, is stated by the Law Peers ; and thus 
not only is time saved, but the assistance required 
is effectually procured. To place a Judge in 4Bl 
Committee as a cipher, without any authority to act, 
would be to leave matters very much as they are at 
present, and afford no remedy for the glaring evils 
of which the public so loudly and justly complain* 
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Though the plan here proposed is in some 
degree assimilated to a trial at Nisi Prius, it 
certainly has not all the advantages which are 
Attendant upon that form of trial. On the trial 
of a cause, for instance, if evidence has heen 
improperly received or rejected ; if the Judge has 
heen mistaken in his direction to the jury ; or if 
the verdict is against the evidence, the case may be 
revised in the superior Court ; and, if justice re- 
quires it, a nevir trial may be had. By such revi- 
sion, the law is kept in an uniform and settled 
state, and, as far as human legislation can effect 
it, the rights of litigant parties are satisfac- 
torily determined. It would certainly, for many 
obvious reasons, some of which have been already 
noticed, not be easy, or perhaps advisable, to adopt 
such a course on the trial of Election Petitions.* Such 
a trial, on the plan proposed, would be conducted 
more on the principle which is adopted in criminal 
prosecutions, in which, while it is carefully provided 
that as little delay as possible should take place 
in bringing them to a final determination, a power is 
given to the Judge, who presides, to have any impor- 
tant question of law, on which he may entertain a 

* Any thing like a new trial would be out of the question. 
To send it back to the same Committee^ who had misunderstood 
or abused their trusty would be useless : to send it to another, 
(unless indeed at the public expense), would be attended with 
berious and unjust pecuniary loss to the persons who had been 
injured by the former decision. 
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doubt, more fully and solemnly inyestigated by the 
Court. It can, however^ hardly be denied that the 
presence of a Judge at the trial of ControYerted 
Elections, invested with authority to guide and 
control the opinions of the Committee on all legal 
questions before them, would go far to remedy 
moat, if not all, the evils of the present system ; 
that it would secure to the Members of the House 
itself, to the Candidates, and to the Electors 
their acknowledged rights, give satisfaction to the 
public mind, and prove a lasting benefit to every 
constituency in the kingdom. Many there are, 
indeed, who deeply feel that no measure for thi9 
purpose can be really effectual which leaves any 
power whatever in the Members of the Houses 
that public opinion never will be satisfied, and the 
ends of justice never will be obtained, until the jaris* 
diction over Election Petitions is taken from the 
House of Commons and transferred to the ordinary 
tribunals of the Country, by which other questions 
of civil right and criminal offences are determined.* 
To this " favour " it will probably come at last, 
and perhaps the time is not far distant when the 
House itself, inundated with Election Petitions 

* If it be thought undesirable that a Judge should ever pre- 
side over a Committee of the House of Commons, and that it 
wonld be preferable to permit Controverted Elections to be de« 
termined by the ordinary* tribunals of the eonntry, the House of 
Commons might direct an issue to be tried in a manner BimilaT 
to that which is now adopted by the Court of Chancery. 
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from every quarter in the realmi and oppressed 
with questions to which it must find itself unequal| 
will be as anxious to abandon as it ever was to 
assert its claim to such a jurisdiction.* 

It certainly cannot be disputed that the Tribunal 
by which such important rights are determined 
should really possess the full confidence of the 
country. No alteration in the present system will 
be effectual, if that object be not secured by it. 
Whatever defects may be imputed to the Trial by 
Jury, and whatever instances of unrighteous ver- 
dicts may be brought forward in support of such a 
charge, the fact that, in spite of such evidence of its 
fallibility, it has long enjoyed, and still enjoys, the 
confidence of the nation, is an answer to every ob- 
jection that can be urged against it, and proves the 
inestimable value of that boasted institution. The 
evils which arise from placing power in hands 
which are ready to abuse it, or incompetent to 
exercise it, are not merely felt by those who are 
forced to be its victims. The mischief takes a 
wider range, and often renders a sacrifice of just 
and undoubted rights far preferable to an attempt 
to establish them before a Tribunal in which it 

* Persons, not Members of the House, are now appointed to 
decide whether the Standing Orders have been complied with ; 
and also to examine the recognisances which are entered into 
previous to presenting an Election Petition. Not many yean 
ago a proposal to take such powers from the House, and to place 
them in other hands, would have been considered as an attempt 
to invade the privileges of the Commons. 
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is hnpossfble to repose the slightest trust. Whatevef 
confidence any one may have in the righteousness 
of his cause, however capable he may be of meeting 
the expense which is necessary for its support be* 
fore an Election Committee, he will not readily 
embark in a contest, where the law offers him lio 
guarantee for the result, and which must be attended 
with great pecuniary loss, and too frequently eftdi 
in vexation and disappointment. What man could 
desire, who could counsel a friend to go before such 
a tribunal, if his claim could be adjusted and hitr 
rights preserved without the adoption of so hazard- 
ous a course ? While the laws respecting Bribeiy^ 
and Treating receive an interpretation by which any 
decision may probably be arrived at^ to defmd a 
seat, or to claim one on Petition seems almost a* 
hopeless task. Fortune undoubtedly may so con*' 
stitute a Committee that justice may be righte- 
ously and effectually administered : but the ex* 
treme uncertainty which prevails in such a con- 
test, the ruinous cost at which it is conducted, 
frequently induce a compromise by which private 
rights are sacrificed, and an inquiry, which might' 
answer some good public end, is altogether defeated^ 
Where indeed a Petition has been presented to the - 
House, and has afterwards by agreement been aban- 
doned, the Legislature has given powers by which 
the investigation, which it has thus been attempted 
to stifle, may be prosecuted at the public expense.* 

* 5 and 6 Vict, c, 102, a. 1. 2. 3. 
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But wliere a compromise has taken place before the 
presentation of a Petition, the matter is not within 
the jurisdiction of the House, and there is conse- 
quently no such power, (without a special Act of 
Parliament for the purpose), to institute or promote 
a similar inquiry. That compromises of this nature, 
whether entered into before or after the presenta* 
tion of a Petition to the House, are perfectly legiti- 
mate between the parties, whose private rights are 
at issue, and which they are called upon to prose* 
cute or defend at their own individual expense, 
seems not only reasonable upon principle, but is 
sanctioned by the highest authority. 

In the Debate* which took place in the House 
of Commons, on Election Compromises, May 9th| 
1842, Lord Falmerston said, ^* I apprehend that 
the grounds on which this House ought to be called 
upon to appoint such a Committee, are, either 
that the compromises complained of are against 
the Statute Law, or that they are breaches of the 
privilege of the House. That they are against 
Statute Law, I am certainly not of opinion, because 
I see in the Act constituting Election Committees 
a clause which allows parties presenting Petitions, 
to withdraw those Petitions at any time they think 
proper. It is manifest that such a power ought 
to be given, because the proceeding is at the ex-^ 
pense of private parties who seek to establish or 
to disprove a private right, claimed on the one 

* Hansard. Vol. 63. 281, &c. &c. 
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side, m:id disproved on the other. It woiild be 
manifest injustice, if these parties, who are prose- 
cuting a private claim at their own expense, were 
not to be permitted to abandon their Petitions 
when they think fit. Then comes the second ques- 
tion ; are these compromises breaches of privilege ? 
As at present informed, I am not certain that they 
are. If it be thought that they are of sufficient 
importance to merit a separate consideration by the 
House, let that question be distinctly argued, and 
let us decide it. Assuming, for the sake of argu- 
ment, that the statements of the Hon. and Learned 
Member for Bath, are correct, let the Hou/se argue 
and decide whether such transactions are or are not 
breaches of its privilege. A. and B. are returned 
for a particular place; C. and D. petition, and 
charge their opponent with bribery ; A. and B. are 
told, when their case is examined by their legal 
advisers, that though they are themselves guiltless, 
yet their agents have abused their confidence, and 
that matters can be brought forward, which if 
substantiated, will aflFect their seats. The parties 
so advised, naturally wish to avoid the annoyance 
and expense of a trial which must end in their 
defeat. The other parties are perhaps equally un- 
certain as to the result, though they hope for suc- 
cess ; and they may be willing to come to that 
sort of compromise which is common in all our 
Courts where civil rights are tried. The compro- 
mise takes place; another Election is the conse- 
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quence, and the voters are again called upon to 
exercise their choice. What is there in this which 
can be called a breach of the privileges of this 
House ? But if any man thinks otherwise, let that 
question be argued and determined. I am quite 
ready to listen to argument, and if convinced, I will 
vote that it is a breach of privilege. But as the 
matter stands, though these compromises may have 
taken place, it would be the greatest hypocrisy to 
say, that they have now for the first time been 
made, and that the practice has not been generally 
and notoriously prevalent, and if, as it seems to me, 
they are neither violations of the law, nor breaches 
of privilege, an inquiry into them cannot possibly 
end in any punishment of the parties concerned in 
them/' 

Sir Robert Peel said : ** The impression of Mem- 
bers on all sides of the House I apprehend is, that 
as Election Petitions contract no other responsibility 
than that of defending individual rights, the parties 
are not bound to maintain any public principle. 
Such was the uniform opinion under the Gren- 
ville Act, and such it remains in the present state 
of the law. I cannot divest myself of the belief 
that compromises are sometimes made in order to 
avoid expense; but on the other hand, parties 
have long possessed the power of making compro- 
mises, and many have been eficcted which involved 
those engaged in no charge or suspicion of crimi- 
nality. Such compromises have taken place bodt 
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in recent and in earlier times ; but it is plain that 
the moral quality of a compromise must depend 
upon the mode and object of the transaction. A 
Member not possessed of large pecuniary means 
may find that the defence of his seat would in- 
volve him in ruinous expenses: no subscription 
has been raised, and he may not choose to injure 
his family, by the cost of employing counsel and 
maintaining witnesses. These expenses are borne 
by [the individual, not by the public, and I can 
readily believe that an individual, however inno- 
cent, might prefer a compromise to ruin. If you 
"piake it optional for individuals to prosecute an 
Election Petition, what right have you to find fault 
with the exercise of their discretion ; therefore, I 
say, that compromises have been, and may be made 
without exposing the parties to any just charge of 
criminality.'^ 

JLord John Rxissell said : *^ I then said (i. e. in 
1810) what I am ready to maintain now, that the 
consequence of the Grenville Act, and of other 
Acts which have followed it of the same kind, is 
this, that the possession of a seat is treated as it 
were, like a question of property ; that two indi- 
viduals having spent large sums of money at an 
Election, are afterwards called upon to spend other 
large sums on the prosecution of a Petition, or in 
defence of their seats against such Petition, and 
that they naturally and unavoidably, in the prosecu- 
tion of those cases, look to the possession of their 
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seats for themselves, and not for thc^ public interest 
which demands protection. I think it would be the 
most unreasonable thing in the world that when a 
person, whether he be a petitioner or the sitting 
Member, has obtained a seat, or when an offer is 
made to him of a seat, he should then be required 
to go to the expense of £3000. or £4000. in addi- 
tion to the other expenses incurred, ki order to 
establish a case by which a Borough may be dis-^ 
franchised, or by which bribery and corruption may 
be generally exposed. I do not think you could 
expect it, and you have not obtained it. It has 
always been my opinion that that is the consequence 
of your laws." 

LK>rd Stanley said: ** As far as the case of Lewes 
has come before me, in my judgment, I see nothing 
questionable in the transaction. Other cases are 
stated of much more doubt and difficulty ; but this 
case of a compromise, by the withdrawal of a prose- 
cution, doubtful in its success and expensive in its 
operation, is no new principle, and is not unknown 
to the House ; has never hitherto been considered 
as a breach of the privileges of the House, and has 
never hitherto been considered as deserving of the 
censure of the House." 

This then is the state of the case, and these are 
the evils \\rhich exist under the system by which con* 
troverted Elections are now tried. It is with no dis- 
respectful feelings to the House of Commons that 
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an alteration in that system has beefi here proposed^ 
Their jurisdiction over such matters undoubtedly 
arose in the noble assertion of those privileges to 
which we are indebted for the Very existence of 
our liberties. No Englishman versed in the histoipy 
of his country can refuse to acknowledge the deep 
debt of gratitude we owe to the Commons for the 
struggle they made in vindication of constitutional 
freedom and of the rights of the people. While 
the power of the Crown and of the nobility was 
Unlimited or ill-defined, it was not only natural but 
necessary that the Commons should claim with 
eagerness every privilege by which their indepeii- 
dence could be secured, and watch with jealousy 
every attempt to invade or to encroach upon their 
power. But the danger, with which we were then 
assailed, has long since passed away, and that with 
which We are now threatened, and which may be 
said to be almost impending over us, is from an en- 
tirely opposite quarter. What the fear of an abso- 
lute Monarchy was to our forefathers, the fear of an 
absolute Democracy is to us; and so much the worse 
is it, as the despotism of the latter is the more hate- 
ful and tyrannical form of Government. Such a 
despotism will always be carried on with much 
greater oppression, and a far greater amount of in- 
dividual suffering, than can almost ever be appre- 
hended from the dominion of a single sceptre. It 
is against a tyranny of this nature that our best 
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€;fibrts dtight now unceasmgly to be dir^dted, and 
upon what in so noble and constitutional a struggle 
can we rely for success, but in the free institution 
of our laws and the righteous administration of 
justice? If amidst the revolutions which our 
age has witnessed ; if, amidst thrones shaken, 
and empires distracted or dissolved, it has been 
our happy lot to escape the popular cdlivulsion, we 
owe it to the trust t^posed in the administration of 
our laws, and the confidence which prevails, that 
where abuses are felt to exist— as exist from time 
to time they must— they will be controlled by a 
judicious check from the reason and feeling of the 
people at large, and, as occasion and equity demand 
it, will be swept away. That such abuses do exist 
in the present system, by which controverted Elec- 
tions are tried, is fully admitted even by the House 
of Commons itself. That thiat House has shewn 
itself anxious and ready to alter former systems when 
justly attacked ; that many of its present Members, 
the most eminent too in position and in moral worth, 
are now anxious for every reformatioti by which 
justice can be effected, is not to bfe denied. The 
diflBculty, by which every endeavour for the promo- 
tion of such an object continues to be thwarted, lies 
in the feeling of jealousy, which still lingers in the 
House, against every interference of judicial autho- 
rity with what is considered its exclusive juris- 
diction. Such a jealousy makes the real evils with 
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wliich the system is attended, but which time, by 
making men accustomed to theroi has appeared to 
alley] ate, more readily overlooked. Had they been 
foreseen at the first, had it been even insinuated 
that by the introduction of such a system injustice 
would be done, and the freedom of every consti- 
tuency would be placed in jeopardy, it would pro- 
bably have been either altered in its original con- 
stitution, or rejected with scorn and horror. But 
men are sometimes led by degrees into things to 
which, if they could have seen the whole together, 
they would never have permitted the smallest ap- 
proach. Why, however, should the House of 
Commons fear to submit its decisions, on legal 
questions alone, to judicial control ? If we see the 
Crown itself, in the assertion of a private or public 
right, appealing with confidence to the Judges of 
the land, and claiming in this respect no higher 
privilege than the meanest of its subjects, why 
should the House of Commons fear to have the 
laws interpreted by those, whom eminent position 
and learning qualify for the task ? By the adop- 
tion of such a course no real privilege would 
be surrendered, no real power be invaded; on 
the contrary, the character of the House of Com- 
mons, by the respect which would then be en- 
tertained for its decisions, would be more truly 
elevated, and its jurisdiction more surely esta- 
blished. 
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May that great end be accomplished, and the 
power of the Commons for all good be eflfectually 
strengthened and increased. And if the humble 
remarks now oflfered to the public should tend in 
any way to promote that end, by calling atten- 
tion to the existence of what must be considered a 
great national evil, they will not have altogether 
failed of their object. 



THE END. 
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